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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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FREE, M. B. HPA Docket No. 13. Soring — constituting cruel 
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(No. 16,970) 
In re M. B. FREE. HPA Docket No. 13. Decided January 16, 1976. 


Soring — constituting cruel and inhumane treatment — Unfair competition — 
competing sored horse with unsored horses in horse show — Economic impact — 
adverse — Sanction 


Where respondent sored or caused to be sored the horse in issue herein, and entered said 
animal in a horse show in competition with unsored horses, respondent in addition to 
inflicting cruel and inhumane treatment upon the horse, also engaged in unfair com- 
petition with other exhibitors. These actions by respondent are in violation of the Act. 
Respondent is assessed a civil penalty therefor in the amount of $1000. 


Alexander Samofal, for complainant. 
Ronald C. Busbee, Pensacola, FL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding instituted for the recovery of a 
civil penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et 
seq, “Act”). The Complaint was filed on August 30, 1974 by the Acting 
Administrator of the Animal and Plant Health Inspection Service 
(“APHIS”), United States Department of Agriculture (“USDA”). 


The Complaint charges Respondent with entering, showing and ex- 
hibiting a “sored” horse at a horse show in violation of the Act and 
Regulations (9 CFR 11.1 et seq) issued thereunder. Respondent in his 
Answer to the Complaint admitted the jurisdictional allegations, and 


also that he was the owner of the horse concerned which was entered in 
185 
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the Pensacola Charity Horse Show held on May 5, 1973. Respondent 
denied the remaining allegations of the Complaint. 


A hearing was held in Pensacola, Florida, on February 4, 1975. Alex- 
ander W. Samofal and Gregory Cooper of the Office of General Counsel, 
United States Department of Agriculture, Washington, D.C., appeared 
on behalf of Complainant. Respondent appeared at the hearing in his 
own behalf. 


I 


Mr. M. B. Free (“Respondent”) is an individual residing at 6409 
Rambler Drive, Pensacola, Florida. At all times material, he was the 
owner and exhibitor of the horse shown as Entry No. 45A in Class No. 
27 at the Pensacola Charity Horse Show, Pensacola, Florida, on May 5, 
1973. This horse show was one to which horses had been moved “in com- 
merce’. 


Immediately after that horse was shown and upon its exit from the 
ring two USDA veterinarians examined it. Both front pasterns of Re- 
spondent’s horse were found to have areas of redness, extremely acute 
rawness, bleeding, oozing serum, and intense irritation and inflamma- 
tion. The front pasterns also showed tissue changes, cracks, or fissures, 
peeling skin, scabs and sensitivity to pressure. Fresh blood was also seen 
on both bell boots. 


These conditions could only be caused by long continued and oft 
repeated application of irritants causing the tissues on the horses’ 
pasterns to be chronically and acutely inflammed. In addition, mechani- 
cal means of irritation were also a probable factor, such as wearing boots 
with the forelegs in this injured condition. One examining veterinarian 
opined that “this was one of the sorest horses I have ever seen”. 


Further, the condition of Respondent’s horse could not have been 
caused by purely accidental means, nor by normal activities or conduct. 


The purpose of applying such irritants, either chemical or mechanical, 
was to affect the horse’s gait so that it would “show better” by exag- 
gerating and emphasising the admired and distinctive gait of the 
Tennessee Walking Horse. 


Such activities are cruel and inhuman and result in pain and distress 
to the horse when walking, trotting or otherwise moving. 


The trainer employed by the Respondent obtained Respondent’s per- 
mission and approval for the entry of the horse at this show. Respondent 
paid the entry fee, and was present at the show and also during the time 
the horse was examined by the USDA veterinarians immediately follow- 








M. B. FREE 187 
Cite as 35 A.D. 185 


ing the show. Further, Respondent knew of the irritated areas on the 
horse’s pasterns, and knew that they were being “medicated” by his 
trainer, and knew that the use of bell boots as worn at the show might ir- 
ritate and aggravate the pre-existing conditions. 


Respondent on or about May 5, 1973 entered, showed and exhibited a 
“sored” horse, Entry No. 45A in Class No. 27 in the Pensacola Charity 
Show at Pensacola, Florida. 


I 


Section 2(a) of the Act (15 U.S.C. 1821) and Section 11.1(t)(1) of the 
regulations (9 CFR 11.1(t)(i)) define the term “sored” as follows: 


“A horse shall be considered to be sored if, for the purpose of affecting its gait — 


(1) a blistering agent has been applied after the date of enactment of this Act in- 
ternally or externally to any of the legs, ankles, feet, or other parts of the horse; 


(2) burns, cuts, or lacerations have been inflicted after the date of enactment of 
this Act on the horse; 


(3) a chemical agent, or tacks or nails have been used after the date of enactment 
of this Act on the horse; or 


(4) any other cruel or inhumane method or device has been used after the date of 
enactment of this Act on the horse, including, but not limited to, chains or boots; 


which may reasonably be expected (A) to result in physical pain to the horse when 


walking, trotting, or otherwise moving, (B) to cause extreme physical distress to 
the horse, or (C) to cause inflammation.” 


Further, the regulations define the term “exhibitor” (9 CFR 11.1(s)) to 
mean “the owner or other person who enters a horse in any horse show 
or exhibition.” 


The Respondent owned a stable, four or five horses, and has employed 
three different trainers. When his trainer suggested that the horse was 
ready to be shown, Respondent approved entry of the horse at the show 
and paid the entry fee. Respondent attended the show, although he did 
not ride the horse. Respondent’s liability herein is based on his status as 
an “exhibitor”. 


The evidence clearly establishes that the horse had been “sored” over a 
long period of time. The trainer who entered the horse in the show said 
that he had been employed by Respondent for about five weeks and that 
the horse “had some skinned places on his forelegs when I went to work 
for Mr. Free and I have been treating these places since I came to work 
—”. Clearly from all the evidence the horse had been “sored” within the 
meaning of the Act and regulations. 
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Neither the Act nor the regulations require that the evidence show 
Respondent personally “sored” the horse. Section 4(b) of the Act pro- 
vides that “ijt shall be unlawful for any person to show or exhibit, or 
enter for the purpose of showing or exhibiting, in any horse show or ex- 
hibition, any horse which is sored if that horse or any other horse was 
moved to such show or exhibition in commerce.” (15 U.S.C. 1823(b)) 
Thus, Respondent’s liability herein rests on his status as an “exhibitor” 
of a “sored” horse in a horse show to which horses were brought “in com- 
merce”. Therefore, the evidence need not establish that this Respondent 
or the trainer concerned actually “sored” the horse in question, since the 
violation occurs when this Respondent (and trainer) “exhibits” a horse 
which has been “sored”. 


There was no significant or persuasive evidence that would suggest 
that the condition of this horse’s legs was the result of either natural or 
accidental injury or disease. Further, there was no significant or per- 
suasive evidence to suggest that this horse came to be in this condition 
through normal conduct or activities. 


Soring a horse to affect its gait and enhance its chance to win a Class 
in a horse show is unfair to other horses and exhibitors in that Class. It 
diminishes the opportunity of others to be judged fairly on their natural 
ability and training. A sored horse often performs far beyond its natural 
ability because pain forces it to exaggerate its gait. 


Thus exhibitors of unsored horses are at a disadvantage for it greatly 
lessens their chances of winning a ribbon or prize. This in turn has an 
adverse economic impact on trainers and owners since a losing horse will 
command neither a high selling price nor high stud fees, not to mention 
the prestige which results from winning. 


Ill 


Section 6(a) of the Act (15 U.S.C. 1825(a)) provides that any person 
who violates any provision of the Act or any regulation issued there- 
under shall be assessed a civil penalty by the Secretary of not more than 
$1000 for each violation. Here Complainant has requested that the max- 
imum civil penalty be assessed. In view of the evidence, no reasonable 
alternative seems to exist, and Complainant’s request shall be granted. 


ORDER 


Respondent, M. B. Free, is assessed a civil penalty of one-thousand 
dollars ($1,000). This shall be paid by certified check or money order 
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payable to the Treasurer of the United States. 


It shall be forwarded to Alexander W. Samofal, Room 1207 South 
Building, Office of the General Coursel, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from the 
date this order becomes effective. 


Copies of this order shall be served upon the parties. This order shall 
become final* and effective thirty (30) days after service hereof upon the 
Respondent unless there is an appeal to the Secretary as provided in 
§§ 12.10-9 and 12.14 of the Rules of Practice (9 CFR 12.10-9, 12.14). 


*The Decision and Order became final March 8, 1976. —Ed. 
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Inspection and Grading Act 


CALIFORNIA Meat Co., Inc. I&G Docket No. 53. Consent 
Onbr as GaneON. 0.0 ise Adis aia aT eee ee ek 190 


(No. 16,971) 


In re CALIFORNIA MEAT Co., INC. I&G Docket No. 53. Decided March 5, 
1976. 


Consent order — Sanction 


Respondent has consented to the order herein against it for violations of the Act as has 
been found in connection with its operations as a registrant thereunder. Grading and 
acceptance Services are withdrawn from respondent as set forth in the order. 

Marshall Marcus, for complainant. 

Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 1946, as 
amended (7 U.S.C. 1621 et seq.) and regulations promulgated there- 
under (7 CFR Part 50 et seq.) to withdraw Federal Meat Grading and Ac- 
ceptance Services from respondent. A formal notice, signed by the Act- 
ing Director, Livestock Division, Agricultural Marketing Service, was 
mailed to respondent on January 26, 1976 setting forth the allegations 
which constituted the grounds for this Administrative proceeding and 
availing respondent the opportunity to answer said allegations. 


It being deemed desirable to the parties in this action to settle these 
matters, a Stipulation and the terms of the following Consent Order 
were agreed to by the parties on February 27, 1976. A copy of that 
agreement is attached hereto and made a part hereof. 


In these circumstances, and consistent with the agreement of the par- 
ties: 


190 
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IT IS ORDERED THAT: 


1. Grading and Acceptance Services are withdrawn from and denied 
to respondent or to any other recipient of grading and acceptance serv- 
ices with respect to any livestock or product(s) in which subject company 
has a contract or other financial interest for a period of sixty days com- 
mencing January 30, 1976, through March 29, 1976, except (1) that 
respondent will be provided acceptance service required to ship two 
carloads of ground beef previously produced and frozen for U.S.D.A. 
school lunch programs, and (2) respondent will be permitted to transfer 
approximately 407 boxes of previously produced and certified frozen 
ground beef for U.S.D.A. school lunch programs to Salem Meat Com- 
pany for inclusion in U.S.D.A. school lunch contracts. 


2. Recognizing its responsibility to project a company policy confirm- 
ing complete compliance with United States Department of Agriculture 
Meat Grading Rules and Regulations, as a minimum, respondent’s em- 
ployees involved in or having knowledge of the alteration of marking on 
officially accepted product will be completely isolated from any further 
contract with U.S.D.A. Grading personnel, product produced under 
U.S.D.A. acceptance services, or any records pertaining thereto. 


Within 15 days after signing said agreement respondent shall advise 
the Meat Grading Branch of the identity of those employees affected by 
this provision and of action taken by it with respect to them. 


3. For a period of 12 months from signing of said agreement, re- 
spondent will be subject to any additional U.S.D.A. acceptance pro- 
cedure as deemed appropriate by the U.S.D.A. Meat Grading Branch. 
Such additional procedures shall include, but are not limited to, such 
things as 100 percent inspection on all products to be accepted and 
loaded from freezer storage, increased fat analyses on ground product, 
increased grading personnel during production, etc. 


4. Respondent shall institute an affirmative program to inform all of 
its current and future employees of the rules and regulations pertinent 
to U.S.D.A. Meat Grading and Acceptance Services along with a state- 
ment of action respondent will take with respect to any future infraction 
of the said rules and regulations. Within 15 days after signing said 
agreement respondent shall provide, for approval of the Meat Grading 
Branch, a description of such program along with a plan for its im- 
plementation. Respondent shall further advise the Meat Grading 
Branch, in writing, every three months of the status of this program for 
a period of 12 months from the date of this order. 


A copy of this order shall be served on the complainant and respond- 
ent. 
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Laboratory Animal Welfare Act 


Curist, HENRY. LAWA Docket No. 24. Primary enclosures — 


construction of — transportation standards for — 

Regulations and standards — failure to comply with — 

Records — failure to make and to maintain — 
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(No. 16,972) 


In re WILLIAM HAMPTON. LAWA Docket No. 27. Decided March 5, 1976. 


Consent order 


Respondent has consented to the order herein against him for violating the Act and the 
regulations and standards thereunder in connection with his operations as a dealer as 
set forth herein. Respondent is ordered to cease and desist from said violations. 


Thomas E. Bundy, for complainant. 
Charles L. Pfuhl, El Cajon, CA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the Act and the regulations and standards issued under the 
Act (9 CFR 1.1 et seq.). 


At the hearing herein, complainant amended the complaint by 
deleting the allegations contained in paragraphs II(c), (d) and (e). 


Respondent filed an answer at the hearing in which he admits the jur- 
192 
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isdictional allegations of the amended complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further pro- 
cedure under the Rules of Practice (9 CFR 4.1 et seq.), and consents to 
the issuance of a specified order, containing findings of fact and conclu- 
sions based upon the allegations in the amended complaint, the order to 
become effective on the day upon which service of the order is made on 
respondent. Complainant has recommended that the order consented to 
by respondent at the hearing be issued. 


FINDINGS OF FACT 


1. (a) William Hampton, hereinafter referred to as the respondent, is 
an individual whose address is P.O. Box 310, Norco, California. 


(b) The respondent, at all times material herein, was engaged in 
the business of a dealer, buying, transporting and selling, for compensa- 
tion or profit, animals, affecting commerce, for exhibition purposes. 


2. (a) On or about May 11, 1973, respondent sold, transported and of- 
fered for transportation, affecting commerce, from Norco, California, to 
the Knoxville Municipal Zoo, Knoxville, Tennessee, one bengal tiger, 
without being licensed as a dealer, as required by the Act. 


(b) Respondent, in the shipment referred to in subsection (a) 
hereof, shipped said bengal tiger in a transport cage which was not 
designed to protect the health and assure the safety of the animal. Said 
bengal tiger was transported in a primary enclosure which was not large 
enough to ensure that said animal had sufficient space to turn about 
freely and to make normal postural adjustments, nor were its move- 
ments restricted according to professionally acceptable standards. 


3. Respondent, in connection with his dealer premises under the Act, 
on or about February 13, 1973, violated the regulations and standards in 
the following respects: 


(a) Supplies of food and bedding were not stored in facilities which 
adequately protected such supplies against infestation or contamination 
by vermin. 


(b) Non-human primate animals were kept outdoors and were not 
provided with access to shelter to allow them to remain dry during rain 
or snow. 


(c) Non-human primate animals were housed in primary enclosures 
not constructed and maintained so as to provide sufficient space to allow 
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each non-human primate animal contained therein to make normal pos- 
tural adjustments with adequate freedom of movement. 


(d) Respondent’s premises were not kept clean and in good repair 
in order to protect the animals from injury and to facilitate the 
prescribed husbandry practices set forth in the standards. 


(e) Primary enclosures for non-human primates were not sanitized 
often enough to prevent an accumulation of debris or excreta or a disease 
hazard and otherwise as provided by the standards. 


(f) Excrete was not removed from primary enclosures as often as 
necessary to prevent contamination of the animals contained therein 
and to minimize disease hazards and reduce odors. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2 and 3 herein, 
respondent has violated section 4 of the Act (7 U.S.C. 2134) and sections 
2.1 and 2.100 of the regulations (9 CFR 2.1 and 2.100) and sections 
3.75(c), 3.77(b), 3.78(b), 3.81, 3.100(c), 3.106, and 3.112(a) and (c) of the 
standards (9 CFR 3.75(c), 3.77(b), 3.78(b), 3.81, 3.100(c), 3.106, and 
3.112(a) and (c)). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, his agents and employees, shall cease and desist from: 


1. Engaging in business as a dealer under the Act without being 
licensed as required by the Act and the regulations. 


2. Using primary enclosures to transport animals which are not large 
enough to insure that each animal contained therein has sufficient space 
to turn about freely and to make normal postural adjustments or be 
restricted in its movement according to professionally acceptable stand- 
ards when such freedom of movement would constitute a danger to the 
animal or the handler. 


3. Failing to store food and bedding for animals in facilities which 


HENRY CHRIST 195 
Cite as 35 A.D. 195 


adequately protect such supplies against infestation or contamination by 
vermin and to provide refrigeration for supplies of perishable food. 


4. Failing to provide non-human primates kept outdoors with access 
to shelter to allow them to remain dry during rain or snow. 


5. Failing to provide primary enclosures constructed and maintained 
so as to provide sufficient space to allow each non-human primate mam- 
mal contained therein to make normal postural adjustment with ade- 
quate freedom of movement as provided by the regulations. 


6. Failing to keep his premises clean and in good repair in order to 
protect the animals from injury and to facilitate the prescribed husband- 
ry practices set forth in the standards. 


7. Failing to remove excreta from primary enclosures as often as 
necessary to prevent contamination of the animals contained therein, to 
minimize disease hazards, and to reduce odors and to sanitize such 
primary enclosures as required by the standards when changing animals 
in such cages. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service is made upon 
the respondent. 


(No. 16,973) 
In re HENRY CHRIST. LAWA Docket No. 24. Decided March 30, 1976. 


Primary enclosures — construction of — transportation standards for — Regula- 
tions and standards — failure to comply with — Records — failure to make and 
to maintain — Sanction 


Where respondent violated the Act and the regulations and standards issued thereunder as 
set forth herein, respondent’s license as a registrant under the Act is revoked. 


Thomas E. Bundy, for complainant. 
Jay Krivitzky, Jersey City, NJ, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 











INSPECTION AND GRADING ACT 
Cite as 35 A.D. 195 


DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seg.), instituted by a complaint filed 
November 26, 1973, by the Acting Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture. 
The complaint alleges that on or about May 15, 1973, respondent vio- 
lated the Act, regulations and standards issued under the Act (9 CFR 1.1 
et seq.), by selling and causing to be transported 15 cats in eight 
enclosures which were not large enough to ensure that each animal con- 
tained therein had sufficient space to turn about freely, to stand erect, 
and to lie in a natural position; failing to fit such primary enclosures 
with a floor of material which would prevent animal excreta from enter- 
ing lower enclosures; and failing to properly make and maintain re- 
quired records. 


Following a hearing, an Initial Decision and Order was filed December 
3, 1975, by John A. Campbell, Chief Administrative Law Judge, in 
which he found and concluded that the respondent violated the Act as 
alleged, suspended respondent's license for 90 days, and issued a cease 
and desist order as to the violations. Both parties appealed to the 
Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to the Administrative Procedure Act has 
been delegated (37 F.R. 28475; 38 F.R. 10795).' 


FINDINGS OF FACT 


1. Respondent Henry Christ is an individual with his principal place 
of business located at Rural Route #3, Box 208, Farmingdale, New 
Jersey. The respondent, at all times material herein, was: (1) engaged in 
the business of selling and transporting, in commerce, for compensation 
or profit, cats for research or teaching purposes, for exhibition purposes 
or for use as pets; and (2) licensed as a dealer by the Secretary of 
Agriculture and classified as a “B” dealer under the regulations. 


1. The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program. 
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2. Respondent on May 14, 1973, sold, offered for transportation and 
caused to be transported, in commerce, by REA Express, from his dealer 
premises at Farmingdale, New Jersey, to the State University of New 
York, Capen Hall, Buffalo, New York, 15 cats in eight enclosures com- 
monly referred to as orange or “Bruce” crates. 


3. The inside dimensions of seven of the crates referred to in Finding 
2, supra, were 12” high x 12” wide x 17” long. The inside dimensions of 
one crate were 12” x 12” x 14%”. Located in two corners of each of the 
crates were two cans (approximately three or four inches tall and three 
inches in diameter) containing food and water. Seven of the crates were 
used to transport two cats each, and one crate was used to transport one 
cat. The eight crates were not large enough for most, if not all, of the 
cats contained therein to have sufficient space to turn about freely, to 
stand erect or to lie in a natural position. 


4. The eight crates referred to in Finding 2, supra, were constructed 
of wood slats, and contained two one-half inch openings across the 
length of the floor. The floor of one crate was covered with cardboard, 
while the floors of seven of the crates were covered with '2” to *%” of 
folded newspaper. Such floor coverings were not sufficient to prevent 
animal excreta from entering lower enclosures when placed over other 
animals in transit. It is common practice for crates in which animals are 
housed to be stacked in the course of shipment by common carriers. 
Upon arrival at the University, the newspaper on the floor of the 
enclosures was shredded, and dried excreta was observed on the top of 
one of the crates. 


5. The requisition for the 15 cats placed by the University requested 
cats in the 2.8 to 3.5 kilogram weight class, or 6.2 to 7.7 pound range.” 
When 13 of the cats were weighed upon receipt by the University, the 
weights of the cats in kilograms were: 3.09, 4.7, 2.65, 3.3, 2.5, 2.9, 3.75, 
3.9, 3.25, 3.41, 2.23, 2.85 and 2, or in pounds, 6.81, 10.36, 5.84, 7.28, 
5.51, 6.39, 8.27, 8.60, 7.16, 7.52, 4.92, 6.28 and 4.41. Cats lose weight 
during their shipment due to dehydration. 


Most of the cats referred to in Finding 2, supra, were approximately 
15 to 17 inches tall from the floor to the top of their heads (excluding the 
ears). 


6. Upon arrival at the University on May 16, 1973, two days after the 
shipment began, one cat was dead and one cat was diagnosed as very 
sick. The sick cat was euthanized that day because of pneumonia. 
Another ‘cat was euthanized the following day because of feline dis- 
temper; another was euthanized two days later due to enteritis, which is 


2. One kilogram equals 2.2046 pounds. 
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one of the signs of feline distemper; and two others died about two 
weeks later, mostly from respiratory type problems. The University paid 
respondent for only 10 of the 15 cats shipped. 


Ordinarily, cats received by the University are held for observation for 
about 21 days, after which they are ready for use; but of the nine surviv- 
ing cats received from respondent, only one was ready for use after 21 
days. The others were not ready for use for one to two months. 


On the day the cats were received by the University, shortly after their 
receipt, the supervisor of the University’s laboratory telephoned the 
complainant’s regional office with respect to the shipment. Two of the 
complainant’s employees, a Livestock Inspector General and an in- 
vestigator, investigated the matter at the University within an hour or 
two after receiving the call. 


7. Cats that are shipped in containers which do not permit them to 
stand erect, to turn about freely and to lie in a natural position become 
very stressed and are “much more subject to any disease entity or disease 
organism that may be around where they are or that they may have 
come in contact with before and their body was able to defend such 
organism until such time as they are stressed” (Tr. 258). 


Cats that are shipped in containers which do not have floors of a 
material which prevents animal excreta from entering lower enclosures 
are also subjected to great danger. “If the animal becomes contaminated 
or wet with urine or even fecal material or when there is a case of diar- 
rhea or vomitus from animals that are placed above them and they are 
exposed to temperatures which can go down as low as 4° above zero then 
it becomes a real danger to these animals if they become wet” (Tr. 255). 


8. The respondent herein was also the respondent in a prior pro- 
ceeding, In re Henry Christ, 29 Agriculture Decisions 10, decided 
January 5, 1970. In that proceeding, respondent filed an amended an- 
swer in which he admitted the jurisdictional allegations of the com- 
plaint; neither admitted nor denied the remaining allegations of the 
complaint; waived oral hearing; and consented to the issuance of a 
specified order with findings of fact and conclusions based upon the 
allegations contained in the complaint. The Findings of Fact in such 
prior proceeding state (29 Agriculture Decisions at 12-13): 


7. On or about August 22, 1967, respondent transported by truck said 17 dogs 
referred to in paragraph 6 above. * * * Some of said enclosures were placed above 
other enclosures containing other animals without the above enclosures being fitted 
with a floor of a material which prevented animal excreta from entering the lower 


enclosures. 
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8. On or about October 23, 1968, respondent housed dogs and cats at his facility 
located at Old Bridge, New Jersey, ’nd in connection with said dogs and cats 
violated the regulations in the following respects: 


xe * 


(c) Two crates containing six dogs in each crate were not of sufficient size to 
allow each dog to turn about freely and to easily stand, sit and lie in a comfortable 
normal position. 


11. On or about December 2, 1968, respondent housed 18 cats at his facility 
located at Lakewood, New Jersey. The primary enclosures in which said cats were 


housed violated the regulations in the following respects: 


(c) Said primary enclosures were not of sufficient size to allow each cat to turn 
about freely and to easily stand, sit and lie in a comfortable normal position. 


13. On or about January 7, 1969, respondent housed dogs and cats at his facility 
located at Old Bridge, New Jersey, and in connection with said dogs and cats 
violated the regulations in the following respects: 


(d) Neither of the two primary enclosures referred to in sub-paragraphs (b) and 
(c) above were of sufficient size to allow each cat to turn about freely and to easily 
stand, sit and lie in a comfortable normal position. 


An Order was issued in that proceeding by the Judicial Officer requir- 
ing Henry Christ to cease and desist from (29 Agriculture Decisions at 


15): 


(2) Transporting or delivering for transportation dogs or cats unless 


(b) Enclosures containing dogs or cats placed above enclosures containing other 
dogs or cats are fitted with a floor of a material which prevents animal excreta from 
entering the lower enclosures; and 


(c) Such dogs or cats are otherwise transported or delivered for transportation 
in accordance with section 3.12 of the regulations 


(5) Housing dogs or cats in any primary enclosure which does not provide suffi- 
cient space to allow each dog or cat to turn about freely and to easily stand, sit and 
lie in a comfortable normal position 


In addition, Henry Christ’s license as a dealer under the Act was 
suspended for a period of 14 days (29 Agriculture Decisions at 16). 
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9. The form required by the regulations to accompany shipments of 
cats is designated as ANH Form 18-6. If more than eight cats are 
shipped, a continuation sheet is required, designated as ANH Form 18- 
6A. In connection with the shipment of cats referred to above, the re- 
spondent did not complete the columns of ANH Forms 18-6 and 18-6A 
relating to the weight and description of the cats. 


CONCLUSIONS 


The transportation standards applicable to shipments of cats provide 
(9 CFR 3.12(c) and (d)): 


(c) Primary enclosures used to transport dogs or cats shall be large enough to in- 
sure that each animal contained therein has sufficient space to turn about freely, to 
stand erect, and to lie in a natural position.’ 

(d) Animals shall not be placed in primary enclosures over other animals in trans- 
it unless each enclosure is fitted with a floor of a material which prevents animal ex- 
creta from entering lower enclosures. 


The respondent failed to comply with these transportation standards 
in connection with the shipment of 15 cats in commerce on May 14, 
1973 (Findings 2-5, supra). These standards provide adequate guidance 
for the industry. Although a borderline case could be imagined, the pres- 
ent case is nowhere near the borderline of compliance. 


The evidence supporting the findings of fact with respect to the inade- 
quate size of the enclosures involved in this proceeding (see, e.g., Tr. 40, 
58-59, 103-105, 120-121, 153-154, 157-159, 163, 174, 182-183, 200-208, 
221-223, 229, 234-235, 256-265, 279-289, 329-330, 333-337, 347-350) 
and the inadequate floor coverings in such enclosures (see, e.g., Tr. 
176-181, 186-189, 202-204, 209, 220-221, 224-226, 229-232, 236, 255, 
283-284, 293-295) is so overwhelming that it would serve no useful pur- 





3. The standards applicable to enclosures used to house cats contain similar provisions, i.e., 
such enclosures must “provide sufficient space to allow each dog and cat to turn about free- 
ly and to easily stand, sit and lie in a comfortable normal position” (9 CFR 3.4(b)(1)). But 
the standards for housing cats contain the additional, specific requirement that “each adult 
cat housed in any primary enclosure shall be provided a minimum of 2’ square feet of 
floor space” (9 CFR 3.4(b\3)). Complainant argues (Brief, p. 7) that such “21 square feet” 
requirement “would serve to illustrate and give guidance to the proper interpretation” of 9 
CFR 3.12(c), quoted above, relating to enclosures used to transport cats. But since separate 
standards are set forth for housing cats and for transporting cats, the “2'/2 square feet” re- 
quirement of 9 CFR 3.4(b\X3), quoted in this footnote, is totally irrelevant in interpreting 
the transportation standards in 9 CFR 3.12(c), quoted above. 
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pose to outline it here. 


With respect to the floor covering violations, although respondent did 
not personally stack the crates over other crates, I infer that he was well 
aware of the common practice of carriers to stack such crates in transit, 
and I infer that such common practice was followed by the carrier in this 
case. 


The Act provides for cease and desist orders and for the suspension or 
revocation of a dealer’s license for failing to comply with the standards 
promulgated under the Act (7 U.S.C. 2149(a)).* 


The respondent’s cruel and inhumane treatment of the 15 cats in- 
volved in this proceeding showed a callous disregard for the welfare of 
the animals and for the regulatory requirements under the Act. Only 9 
of the 15 cats survived; and only 1 of the 9 survivors was ready for use 
after the customary 21-day holding period (Finding 6, supra). Although 
it is impossible to determine whether other circumstances also adversely 
affected the cats, the respondent's treatment of the cats was of a nature 
which subjected them to great danger of illness or death, making them 
much more subject to any disease entity or organism which was present 
at the time, or to which they had previously been exposed (Finding 7, 
supra). 


Moreover, respondent’s license was previously suspended for 14 days 
as a result of a prior disciplinary proceeding under the Act involving 
violations similar to those involved here. In that proceeding, respondent 
was ordered to cease and desist from (Finding 8, supra): 


(2) Transporting or delivering for transportation dogs or cats unless: 


kok * 


(b) Enclosures containing dogs or cats placed above enclosures containing other 
dogs or cats are fitted with a floor of a material which prevents animal excreta from 
entering the lower enclosures; and 


(c) Such dogs and cats are otherwise transported or delivered for transporta- 
tion in accordance with section 3.12 of the regulations |which, as set forth above, re- 
quires that the enclosures be large enough to insure that each animal contained 
therein has sufficient space to turn about freely, to stand erect and to lie in a natural 
position]. 





4. “If the Secretary has reason to believe that any dealer * * * has violated or is violating 
any * * * of the * * * standards promulgated by the Secretary hereunder, he may make an 
order that such person shall cease and desist from continuing such violation, and if such 
person is licensed under this chapter, the Secretary * * * after notice and opportunity for 
hearing, may suspend for such * * * period as he may specify, or revoke such license, if 
such violation is determined to have occurred” (7 U.S.C. 2149(a)). 
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In order to achieve the Congressional purpose of the various 
regulatory laws administered by this Department, it is the policy of this 
Department to impose severe sanctions upon respondents who have en- 
gaged in serious or repeated violations of such regulatory laws in order 
to deter future violations not only by such respondents, but also by other 
potential violators. Until recently, that policy was set forth in every 
disciplinary decision filed in the last several years in a 26-page state- 
ment containing 46 footnotes.° The 26-page statement need not be 
repeated here. 


Following the Department’s sanction policy, in order to serve as an ef- 
fective deterrent to the respondent and to other potential violators, the 
respondent’s license should be revoked® as a result of his serious and 
wilful violations, which occurred after a prior suspension and cease and 
desist Order based on similar violations. 


The administrative need for revocation of respondent’s license, in view 
of his serious and repeated violations, was explained by Dr. Dale Schwin- 
daman, Chief Staff Veterinarian, Animal Care Staff, Animal and Plant 
Health Inspection Service, United States Department of Agriculture. Dr. 
Schwindaman’s testimony, in this respect, is consistent with the Depart- 
ment’s sanction policy followed in all of the Department’s disciplinary 
cases. Since this is the first contested case under the Act involving 
mishandling of animals, there is no prior relevant precedent under the 
Act as to the sanction that should be imposed here. Precedents under 
other regulatory programs are not particularly illuminating in view of 
the differences in the regulatory programs. But, in any event, licenses 
have been frequently revoked under other regulatory statutes ad- 
ministered by the Department for serious or repeated violations.’ 





5. See, e.g., In re J. Acevedo & Sons, 34 Agriculture Decisions 120, 145 (1975), affirmed 
sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Southwest Pro- 
duce, 34 Agriculture Decisions 160, 178 (1975), affirmed sub nom. Southwest Produce, 
Inc. v. Butz, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agriculture Decisions 
1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 
524 F.2d 1255 (C.A. 5); In re James J. Miller, 33 Agriculture Decisions 53, 64 (1974), af- 
firmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5); In re Trenton Livestock, 33 
Agriculture Decisions 499, 539 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 
510 F.2d 966 (C.A. 4). 


6. After one year, a licensee whose license has been revoked is eligible to apply for a new 
license (9 CFR 2.10). His prior misconduct would not be grounds for refusing a new license 
(9 CFR 2.11). 


7. The “experimentation” with a lengthy suspension order (rather than revocation) in In re 
J. Acevedo & Sons, supra, 34 Agriculture Decisions 120, 133-134 (1975), cited by Chief 
Judge Campbell (Initial Decision p. 19), was in a case where a firm was short of working 
capital and, therefore, was late in making payment for produce purchased. Following such 


late payment violations, the firm received a $125,000.00 Small Business Loan and 
cont.... 
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In addition, the respondent failed to complete the required forms (see 
9 CFR 2.75(b)) relating to the weight and description of the cats involved 
in this proceeding. This information would help identify the cats, which 
might be useful, e.g., in tracing stolen pets or diseased animals. Since 
the violations involving the respondent’s inhumane handling of the cats 
warrant revocation of his license, it is not necessary to consider what 
sanction, other than a cease and desist order, would be warranted for 
this recordkeeping violation.*® 


In addition to the revocation of respondent’s license, a cease and desist 
order should be issued with respect to the violations to serve as an addi- 
tional deterrent to future violations. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with respondent’s business 
as a dealer under the Act shall cease and desist from: 


1. Selling, transporting, offering for transportation, or causing to be 
transported any animal or animals in a primary enclosure which is not 
large enough to insure that each animal contained therein has sufficient 
space to turn about freely, to stand erect and to lie in a natural position. 


2. Selling, transporting, offering for transportation, or causing to be 
transported animals in primary enclosures which may be put over other 
animals unless each such enclosure is fitted with a floor of a material 
which prevents animal excreta from entering lower enclosures for the 
duration of such shipment. 


3. Failing to make and maintain records, on forms supplied by the 
Secretary, showing all of the information required by the Act and 
regulations issued thereunder. 


$200,000.00 in additional loans approved by the United States Office of Economic Op- 
portunity (34 Agriculture Decisions at 135-136). There are no facts in the present case, 
which is the second formal proceeding instituted against respondent for violations involv- 
ing the life and health of animals, warranting experimentation with a lesser sanction than 
revocation. 


8. However, complainant’s attorney stated during the oral argument in this proceeding 
that a 45-day suspension order had been recommended by complainant for a similar rec- 
ordkeeping violation in another case. The record would have to contain more testimony as 
to the need for a lengthy suspension order for such a recordkeeping violation than the pres- 
ent record contains before I would suspend a license for 45 days for a first offense involv- 
ing a recordkeeping violation. 





204 INSPECTION AND GRADING ACT 
Cite as 35 A.D. 195 


Respondent’s license to operate as a dealer under the Act is hereby 
revoked. 


This Order shall be effective 30 days after service upon the respond- 
ent. 
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(No. 16,974) 


In re THEO THOMAS, d/b/a THEO THOMAS AND SON. P&S Docket No. 


5230. Decided March 2, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 


Act and regulations in connection with his accounts and records, insufficient funds 
checks and failure to pay when due for livestock purchased and accepted in commerce 
as found herein. Respondent is suspended as a registrant under the Act for 30 days. 


Allan A. Toubman, for complainant. 


Respondent pro se. 
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Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulatious 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdiction 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Theo Thomas, d/b/a Theo Thomas and Sons, hereinafter re- 
ferred to as the respondent, is an individual whose mailing address is 
Box 156, Plympton, Massachusetts 02367. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased 
livestock in commerce and in purported payment therefor, issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 
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Date of Purchased at No. Head Dateof Check Amount of 
Purchase Check Payee Purchased Check Number Check 
4/15/74 C.W.Gray & Sons, Inc. 30 4/16/74 2061 $3,476.50 

E. Thetford, Vt. 
6/27/74 Westminster Comm. Sales, 18 6/27/74 787 3,065.90 
Inc., Westminster, Vt. 

7/1/74 C. W. Gray & Sons 46 7/1/74 793 3,746.50 
7/11/74 Westminster Comm. Sales 25 7/11/74 812 3,724.83 
7/31/74 No. Franklin Comm. Sales 10 7/31/74 827 1,637.50 

No. Franklin, Conn. 

8/12/74 C.W.Gray & Sons 19 8/12/74 846 2,256.00 
8/21/74 No. Franklin Comm. Sales 15 8/12/74 870 4,060.50 
9/2/74 C.W.Gray & Son 31 9/2/74 2189 3,754.00 
9/9/74 C.W.Gray & Son 36 9/9/74 2150 3,387.75 
9/12/74 Westminster Comm. Sales 29 9/12/74 2158 3,643.24 
9/19/74 Westminster Comm. Sales 18 9/19/74 2172 2,623.19 
10/7/74. C.W. Gray & Son 50 10/7/74 231 2,552.55 
10/3/74 Westminster Comm. Sales 3 10/10/74 161 2,793.98 
3/12/75 No. Franklin Comm. Sales 7 3/19/75 225 1,075.00 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph 2 herein, 
purchased livestock in commerce and failed to pay, when due, the full 
purchase price for such livestock. 


4. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions listed below, purchased livestock 
in commerce and has failed to pay the full purchase price of such 
livestock, as follows: 


Date of Purchased Amount of Unpaid 
Purchase At Purchases Balance 
3/12/75 North Franklin Commission $1,075.50 $1,075.50 


Sales, North Franklin, Conn. 


3/19/75 781.50 781.50 
Purchases Westminster Commission Sales Amount owed for 3,917.17 
made in Inc., Westminster, Vermont livestock purchases 
calendar on account during 
year 1974 calendar year 1974 


5. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a dealer under the Act, 
in that respondent failed to keep a complete and accurate record of 
checks issued and failed to maintain all purchase and sales invoices. 


CONCLUSIONS 
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By reason of the facts set forth in findings of fact 2, 3, and 4 herein, 
respondent has wilfully violated séction 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in finding of fact 5 herein, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, his partners, agents, employees, assignees and suc- 
cessors, shall cease and desist from: 


(1) Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid, and 


(2) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records and memoranda, which fully 
and correctly disclose all transactions involved in his business as a 
livestock dealer subject to the Act, including a complete and accurate 
record of checks issued and copies of all purchase and sales invoices. 


Respondent is suspended as a registrant under the Act for a period of 
30 days. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 16,975) 


In re GRADY STOCKYARDS, INC. P&S Docket No. 5190. Decided January 
26, 1976. 


Bonding requirements — failure to comply with — Sanction 
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Where respondent violated the Act and regulations in failing to comply with the bonding 
requirements thereof, respondent is ordered to cease and desist from said violation 
and is suspended as a registrant under the Act until in full compliance with the bond- 
ing requirements. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein 
called the Act. It was instituted by a complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respondent 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying the 
allegations in the complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 
Respondent has failed to file an answer. 


Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer, are adopted and set 
forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to Section 
202.9(c) of the Rules of Practice, as amended (9 CFR 202.9(c) as 
amended). 


FINDINGS OF FACT 


1. (a) Grady Stockyards, Inc., herein referred to as the respondent, is 


is 
n 
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a corporation with its principal place of business located at P.O. Box 
381, Cairo, Georgia 31728. . 


(b) Respondent is, and at times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of its livestock obligations under the Act was terminated on 
August 23, 1975. Respondent was notified by certified mail on or about 
July 29, 1975, that if it continued its livestock operations without bond 
coverage or its equivalent, as required under the Act and the regula- 
tions, it would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has engaged in the business of a dealer, 
buying and selling livestock in commerce for its own account, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent, its successors, its officers, directors, agents and 
employees, directly or through any corporate or other device, in connec- 
tion with respondent’s operations subject to the Act, shall cease and 
desist from engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act, as 
amended and supplemented, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act until it com- 
plies fully with the bonding requirements under the Act and the regula- 
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tions. When it has complied with such requirements, a Supplemental 
Order will be issued in this proceeding terminating the suspension. 


This order shall be effective from the sixth day after the Decision and 
Order become final. Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order become 
final* without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by a party hereto within 30 days after service, 
as provided in Sections 202.16 and 202.18 of the Rules of Practice, as 
amended. 


(No. 16,976) 


BILL RICE and LOIS RICE, d/b/a CLEBURNE COUNTY LIVESTOCK AUCTION v. 
CLENIS WILCOX, and BILL DAVIS, d/b/a DAVIS LIVESTOCK AUCTION. 
P&S Docket No. 4926. Decided March 4, 1976. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth herein. 


J. E. Lightle, Jr., Searcy, AR, for complainants. 
Keith Rutledge, Batesville, AR, for respondent Clenis Wilcox. 
Allyn C. Tatum, Batesville, AR, for respondent Bill Davis. 
Michael L. Cruse, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), an order was issued on Novem- 
ber 12, 1975, that respondent Wilcox pay to complainants $18,710.23, 
and that respondents Davis and Wilcox, jointly and severally, pay to 
complainants $13,166.36, together with interest as provided therein. 
The order was duly served upon the parties and on November 28, 1975, 
respondent Davis filed a petition for reargument and reconsideration of 
that order, and in the alternative for a rehearing of all issues of fact and 


*The Decision and Order became final March 3, 1976. —Ed. 
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law in the proceeding. That petition was duly served on the other par- 
ties, and on January 2, 1976, complainants filed a like petition. That 
petition was duly served upon the other parties and on January 26, 
1976, respondent Davis filed a motion to strike and dismiss the petition 
filed by complainants. 


The complaint by which the proceeding was instituted on October 3, 
1973, alleged in substance that respondent Wilcox had bought certain 
cattle at complainants’ auction which were not paid for, and that Wilcox 
did so “acting as the agent and buyer (or as partner) of Bill Davis.” 
Wilcox subsequently admitted liability for the purchase price of the cat- 
tle in question, but both respondents contended that Wilcox was acting 
only for himself in purchasing them at complainants’ auction. It was 
held in substance that it had not been established by a preponderance of 
the evidence that Wilcox had been acting other than for himself in pur- 
chasing the animals. 


It was also held in substance that facts established at the hearing 
showed that the animals purchased by Wilcox at complainants’ auction, 
in the second transaction in dispute, had been consigned by Wilcox for 
sale at Davis’ auction and that Davis had retained the proceeds of sale of 
them, on account of debts previously owed by Wilcox to him, with either 
knowledge that the cattle had been bought by Wilcox in one or more 
cash sales and were unpaid for, or with timely notice of sufficient facts 
to cause a reasonably prudent person to make a further investigation to 
ascertain whether there was an adverse interest in the cattle. Such ac- 
tion of Davis was held to be an unjust practice in violation of the Act. 


Davis contends in substance that that part of the order holding him 
jointly and severally liable with Wilcox is based on facts and issues not 
raised by the complainants in their original complaint, as a result of 
which the facts relied upon in reaching that part of the decision were not 
fully developed at the hearing. He contends that he was in effect denied 
an opportunity to present rebuttal evidence to an issue raised for the 
first time in the final order. 


Lee v. Johnson, 116 U.S. 48, involved a challenge by an unsuccessful 
claimant of certain land under the homestead laws, against the suc- 
cessful claimant to whom a patent for certain land had been issued. The 
basis of the challenge was abandonment by the patentee for more than 
six months. The patentee, Johnson, after his original entry on the land, 
had resided upon it only occasionally, on the basis that the health of his 
wife required him to remain at their previous home. At the outset he had 
employed his son-in-law, one Shaeffer, and family, to go upon the land 
and remain there in his employ until his wife’s health should so improve 
as to admit of his leaving her or taking her with him in his personal set- 
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tlement upon the land. The decision had been issued against Johnson, 
not on the basis of abandonment, but on the basis that his entry had 
been made to acquire a home for the son-in-law and family and not for 
himself. 


The Court held, 116 U.S. 52, “While there are no formal pleadings in 
such cases, it is undoubtedly true, as a general rule, that in contested 
matters before the Land Department, as in those before the courts, the 
decision should be confined to the questions raised by the allegations of 
the respective parties; but this rule has its exceptions. If in any case it 
appears from the evidence that the claim of the complaining or moving 
party is against public policy or the law, so that in no event could he 
recover a final judgment or decision, whatever be the nature or extent of 
the testimony upon the point at issue, the tribunal should not hesitate to 
dismiss the suit or the proceeding.” 


The Court cited another case involving a claim against the vendor of 
certain firearms, for commissions on sales made to the Turkish govern- 
ment; the plaintiff was then an officer of that government. The defend- 
ant “pleaded the general issue; and it was contended that the illegality of 
the contract could not be noticed, because not affirmatively pleaded. But 
the court held that, assuming the contract to be a corrupt one, forbidden 
by morality and public policy, the objection to a recovery could not be ob- 
viated or waived by any system of pleading, or even by the express 
stipulation of the parties; that it was one which the court itself was 
bound to raise in the interest of the due administration of justice.” 


As indicated above, the Secretary of the Interior had decided the case 
on the basis that defendant Johnson was “seeking, by a seeming com- 
pliance with the forms of law, to obtain a tract of land for his son-in-law, 
who had previously exhausted his homestead privileges,” rather than on 
the basis of abandonment, which had been alleged by plaintiff Lee. The 
Court held that in doing so, “so far from having exceeded his jurisdiction 
in directing a cancellation of the entry, he was exercising only that just 
supervision which the law vests in him over all proceedings instituted to 
acquire portions of the public lands.” 


See also Bailey v. Sanders, 228 U.S. 603. 


As shown in the decision and order of November 12, 1975, the 
evidence in support of the disputed finding, is testimony of Davis 
himself, testimony of Wilcox which was delivered before Davis testified, 
a schedule prepared by Davis of his account with Wilcox, and checks 
issued on Davis’ bank accounts. Davis testified as follows on cross ex- 
amination by complainants’ counsel (Tr. 531 et seq.): 
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Q. Mr. Davis, why was it that you and Mr. Wilcox decided to have a settlement 
there in September when you did? ° 


A. Ididn’t know we had a settlement. 
. I thought you did have one? 
. No. I paid him for his trips to Nettleton. 
. Didn’t he settle up with you on your partnership cattle? 
. He paid me what he owed me. 
. How much did you pay him? 
. How much did I pay him? I couldn’t tell you. 


. How did he settle up with you on what he owed? 


Q 

A 

Q 

A 

Q 

A 

Q 

A. He got $50 a trip for going to Nettleton. 

Q. But you said he settled up on what he owed. How did he settle up with you? 
A. Onchecks on himself. 

Q. Whose check? 

A. On our custodial check. 

Q. So you got your own money back to pay your own debt, is that right? 
A. I guess, if that is what you want to call it. 

Q 


. And whose cattle was it that those checks came from selling? Where did the cat- 
tle come from? 


A. Idon’t know. 


Q. Well, you heard Mr. Wilcox testify he carried all the cattle over there the night 
before that sale, didn’t he? 


A. Icouldn’t swear to it because I don’t know. 


xe * 


Q. Anyhow, if Mr. Wilcox sold the cattle that he had bought over at Rice’s at your 
barn early in September, the day you had your settlement, and you not only got the 
Rice cattle but you got the money from selling them, didn’t you? 


wk * 


A. Idon’t know where the cattle come from. I couldn't swear. 
Q. Did you? 

A. Did I hear Wilcox? 

Q. Yes. 

A. That he sold what cattle? 


Q. The cattle that he had bought at the Rice sale the night before at your sale. 
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. I didn’t know where the cattle came from. 


> 


. I said did you hear him say it yesterday. 


> 


. [don’t know as I heard him say it. 
Q. Weren't you sitting there listening? 


A. Part of the time. 


We simply do not believe that Davis was unaware of the evidence 
already in the record on the disputed point, after he had given this 
testimony, or of the implications of that evidence, nor do we believe that 
he was denied an opportunity to submit evidence in rebuttal thereof. He 
was then on the stand, and he elected to step down at that point. 


Complainants and respondent Davis requested oral argument on their 
petitions. The rules of practice clearly provide against this, at 9 CFR 
§ 202.55(a). 


All contentions of the parties presented for the record have been con- 
sidered whether or not specifically mentioned herein, and it is concluded 
that after a careful examination of the record and a review of the find- 
ings and conclusions relating to the contentions of complainants and 
respondent Davis, no changes in such findings and conclusions should be 
made. Accordingly, the order issued on November 12, 1975, in this pro- 
ceeding is hereby reaffirmed. 


The decision and order of November 12, 1975, and this order, are the 
same as orders by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C., 1970 Ed., Appendix page 550). 


On respondents’ right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 
On complainants’ right to judicial review hereof see United States v. 
I.C.C., 337 U.S. 426. 


Copies hereof shall be served on all the parties. 
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(No. 16,977) 
In re ROGER CHANDLER. P&S Docket No. 5188. Decided March 5, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and regulations in connection with his operations as a dealer thereunder, with 
respect to accounts and records, financial requirements and failure to pay when due. 
Respondent is suspended as a registrant under the Act for 60 days and thereafter un- 
til he demonstrates that he is no longer insolvent. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent’s financial 
condition does not meet the requirements of the Act, and that the re- 
spondent has wilfully violated the Act and the Regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seq.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Roger Chandler, herein referred to as the respondent, is an in- 
dividual doing business as Chandler Cattle Company, and his business 











218 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 217 


mailing address is P.O. Box 1589, Vidor, Texas 77662. 
(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. (a) As of March 31, 1975, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities 
totaling approximately $175,292.10, and current assets totaling approx- 
imately $25,800.00, resulting in an excess of current liabilities over cur- 
rent assets of $149,492.10. 


(b) As of October 10, 1975, respondent’s current liabilities ex- 
ceeded his current assets. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions specified in paragraph III of the 
Complaint, purchased livestock in commerce and in purported payment 
therefor issued drafts which were returned unpaid because the respond- 
ent did not have sufficient funds available or on deposit in the bank ac- 
count upon which they were drawn to pay such drafts when presented 
for payment. 


4. (a) Respondent, on or about the dates and in the transactions 
specified in paragraph III of the Complaint, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price of such live- 
stock. 


(b) As of April 10, 1975, there remained unpaid by the respondent 
a total of $174,835.30 for livestock purchased in commerce. 


5. Respondent, in connection with his business as a dealer in com- 
merce, failed to keep and maintain accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in his 
business in that respondent failed to keep and maintain (1) a general 
ledger of accounts showing assets, liabilities, and net worth; and (2) a 
daily record of livestock purchases and sales. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent’s 
financial condition did not meet the requirements of the Act (7 U.S.C. 
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204). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 4, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tion 201.43(b) of the Regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact No. 5, respondent 
has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which fully and correctly disclose all transactions involved in his 
business subject to the Act including (1) a general ledger of accounts 
showing assets, liabilities, and net worth; and (2) a daily record of 
livestock purchases and sales. 


Respondent is suspended as a registrant under the Act for a period of 
60 days and thereafter until he demonstrates that he is no longer insol- 
vent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating the 
suspension after the expiration of the 60-day period. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 
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(No. 16,978) 
In re THOMAS SHAW. P&S Docket No. 5220. Decided March 5, 1976. 


Consent order 


Respondent has consented to a cease and desist order against him for violating the Act and 
regulations in failing to comply with the bonding requirements thereof. Respondent is 
ordered to cease and desist from said violation. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.) in- 
stituted by complaint filed on December 5, 1975, by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. Complainant has also 
recommended that the respondent not be suspended as a registrant 
under the Act because respondent has filed with the Packers and Stock- 
yards Administration a reasonable bond or its equivalent as required by 
the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Thomas Shaw, hereinafter referred to as the respondent, is an 
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individual whose address is 3326 West Grand, Springfield, Missouri 
65802. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
December 8, 1971. Respondent was notified on or about October 15, 
1974, that if he continued his livestock operations without bond 
coverage or its equivalent, as required under the Act and the regula- 
tions, he would be in violation of section 312(a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the-order set 
forth below and the complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations promulgated there- 
under without filing and maintaining a reasonable bond or its equiv- 
alent, as required by the Act and the regulations. 


This order shall becorne effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 222 


(No. 16,979) 





JAMES CUTHBERT, d/b/a CUTHBERT CATTLE COMPANY v. URBAN HICKERT. 
P&S Docket No. 4922; URBAN HICKERT v. BOB S. EMMICK, d/b/a 
EMMICK CATTLE COMPANY, and JAMES CUTHBERT, d/b/a CUTHBERT 
CATTLE COMPANY. P&S Docket No. 4927; URBAN HICKERT v. BOB 
S. EMMICK. P&S Docket No. 4930. Decided March 16, 1976. 


Unjust practice — failure to accept delivery and failure to pay — Inspection — 
untimely — Rejection — untimely — Reparation 


Where respondent Urban Hickert failed and refused to accept delivery and to pay for the 
animals in issue, this respondent engaged in an unjust practice in violation of § 307 
of the Act. Such actions by said respondent resulted in damages to complainant in the 
amount of $19,380. This amount, less the amount of $12,500 paid by the respondent 
and retained by complainant, leaves $6,880.00 due and owing complainant Cuthbert 
for which reparation is awarded. 


Counterclaim — alleged misrepresentation — failure to prove — Dismissal 


Where complainant Urban Hickert failed to sustain his burden of proof as to misrepresen- 
tation by respondents with respect to the animals in issue, his request for return of his 
down-payment of $12,500 thereon is denied, and the complaint is dismissed. 


Contract — absence of — Firm agreement not established by the evidence — 
Dismissal 


Where the evidence does not support the claimed existence of a contract between com- 


plainant Hickert and respondent Bob S. Emmick, the complaint is dismissed. 


Complainant James Cuthbert, pro se. 
James Beltzer, Grand Island, NB, for respondent-complainant Urban Hickert. 
Craig Roby, Sioux City, IA, for respondent Bob S. Emmick. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


These are three reparation proceedings under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. § 181, et seq.), consolidated for 
the purpose of holding an oral hearing, inasmuch as they are based on 
claims and a counterclaim arising out of a series of transactions involv- 
ing the parties. 
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On October 3, 1973 Urban Hickert filed a complaint against Bob S. 
Emmick, alleging in substance that on August 9, 1973, Emmick agreed 
to sell Hickert 500 head of choice bred heifers, known as the Gates 
heifers, at a price of $450 per head, and that Hickert, relying upon the 
alleged agreement with Emmick, resold 450 of the heifers at $475 per 
head to one Bob Williams, not a party herein. Hickert further alleged 
that one or two days after the alleged agreement between Emmick and 
Hickert, Emmick informed Hickert that the Gates heifers had been sold 
to another party under a prior option, and were therefore unavailable. 
Hickert claimed reparation in the amount of $11,250, based upon his ex- 
pected markup of $25 per head on the 450 heifers resold to Williams. 

That complaint was later assigned docket no. 4930. 


On November 8, 1973, James Cuthbert filed a complaint against 
Hickert, alleging in substance, unjustified failure of Hickert to take 
delivery of 228 head of bred heifers known as the Ferguson heifers at a 
price of $460 per head, pursuant to a written agreement between the 
parties. Cuthbert claimed reparation in the amount of $19,380, based 
upon the difference between the agreed price and the market value of 
the heifers on the date for delivery. Cuthbert credits against his claimed 
damages the down payment from Hickert in the amount of $12,500, 
which he has retained. That complaint was later assigned docket no. 
4922. 


On January 23, 1974, Hickert filed a complaint against Cuthbert and 
Emmick, alleging in substance that Cuthbert and Emmick had misrep- 
resented the Ferguson heifers to Hickert, and claiming reparation in the 
amount of $15,920, based on loss of Hickert’s expected commission of 
$15 per head on the 228 Ferguson heifers, and his $12,500 advance pay- 
ment for them. That complaint was later assigned docket no. 4927. 


Copies of Hickert’s October 3 complaint and of the investigation 
report prepared by the Packers and Stockyards Administration and filed 
in that proceeding pursuant to the rules of practice, 9 CFR § 202.40, 
were served upon Emmick as respondent on February 4, 1974. A copy of 
the investigation report was served upon Hickert as complainant on 
February 11, 1974. An answer was filed on behalf of Emmick on May 7, 
1974, and in the absence of an objection from Hickert, the necessary ex- 
tension of time was granted to that it was timely filed. The answer 
denied generally the allegations of Hickert’s complaint and alleged in 
substance that Hickert and Emmick had agreed to substitute 230 to 250 
heifers known as the Ferguson heifers for the Gates heifers, and that 
Hickert had refused to take delivery as agreed on the Ferguson heifers. 
An oral hearing was requested. 
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Copies of Cuthbert’s complaint and of the investigation report 
prepared by the Packers and Stockyards Administration and filed in 
that proceeding pursuant to the rules of practice, 9 CFR § 202.40, were 
served upon Hickert as respondent on February 11, 1974. A copy of the 
investigation report was served upon Cuthbert as complainant on the 
same date. On February 25, 1974, Hickert filed an answer, denying 
generally the allegations of the complaint and alleging in substance that 
the Ferguson heifers had been represented by Emmick as Cuthbert’s 
agent, to be suitable replacements for the Gates heifers, the subject of 
proceeding No. 4930, and that this representation was false. An oral 
hearing was requested. 


Copies of Hickert’s January 23 complaint and of the investigation 
report prepared by the Packers and Stockyards Administration and filed 
in that proceeding pursuant to the rules of practice, 9 CFR § 202.40, 
were served upon Emmick and Cuthbert as respondents on February 11, 
1974. A copy of the investigation report was served upon Hickert as 
complainant on the same date. An answer was filed on or about Febru- 
ary 26, 1974 on behalf of Cuthbert and an answer was timely filed on 
behalf of Emmick on May 7, 1974, an extension of time having previous- 
ly been granted. The answers filed on behalf of Cuthbert and Emmick 
deny generally the allegations of that complaint and allege in substance 
that the Ferguson cattle were made available to Hickert in accordance 
with the terms of the written contract between the parties, and that 
Hickert failed and refused to take delivery. An oral hearing was re- 
quested. 


Copies of every such answer were duly served on all parties other than 
the one filing it. 


An oral hearing was held on April 2, 1975 at Lincoln, Nebraska, before 
Robert L. Purcell of the Office of the General Counsel of this Depart- 
ment. Hickert was represented by James A. Beltzer, Esq., Grand Island, 
Nebraska, and Emmick and Cuthbert were represented by David R. 
Crary, Esq., Sioux City, Iowa. Nine witnesses testified and thirteen ex- 
hibits were admitted into evidence. Two briefs were filed, one on behalf 
of Hickert and one on behalf of Cuthbert and Emmick. 


FINDINGS OF FACT 


1. At all times material herein the parties, Urban Hickert, Bob S. Em- 
mick and James Cuthbert, were engaged in business as dealers, buying 
and selling livestock in commerce for their own respective accounts, and 
were so registered under the Act with the Secretary of Agriculture. 
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2. On August 9, 1973 Urban Hickert, and Bob S. Emmick who was 
acting as agent for James Cuthbert; discussed a possible sale from 
Cuthbert to Hickert of certain livestock known as the Gates cattle. On or 
about August 10, 1973, Emmick informed Hickert that the Gates cattle 
were not available for sale to Hickert. 


3. On or about August 10, 1973, Hickert having agreed to deliver the 
Gates cattle to one Williams, and the Gates cattle being unavailable, 
Hickert and Emmick, who was acting as agent for Cuthbert, agreed upon 
a sale from Cuthbert to Hickert of 228 heifers, known as the Ferguson 
heifers, to be delivered on October 15, 1973. Hickert gave Emmick 
$12,500 on account of the agreement. 


4. On October 14, 1973, Hickert refused to accept delivery of the 
Ferguson heifers. 


5. On October 15, 1973, the difference between the price agreed upon 
between Hickert and Emmick, and the market price of the 228 Ferguson 
heifers, was $85 per head or $19,380. Subtracting $12,500 from this 
amount, leaves $6,880. 


6. The complaint of Cuthbert against Hickert was filed within 90 days 
of the accrual of the cause of action alleged therein. 


CONCLUSIONS 


Proceeding No. 4930—The Gates Heifers 


It is not disputed that as of early August, 1973, James Cuthbert 
owned a quantity of cattle, both Charolais and Hereford, known as the 
Gates cattle, located at the Gates Rubber Company Ranch near Laramie, 
Wyoming, and offered Bob S. Emmick a commission of $5.00 per head 
to sell them. Emmick contacted Hickert and invited him to inspect the 
cattle. On August 9, 1973, Hickert, Emmick, and one Lundberg, not a 
party herein, flew to the Gates Ranch and inspected the cattle. Later 
that day, at the Laramie Airport, Hickert expressed no interest in the 
Charolais animals, but inquired of Emmick whether the Herefords could 
be purchased. During the course of the conversation, Hickert telephoned 
one Williams, not a party herein, and offered him 450 of the Gates cattle 
at $475 per head. 


Hickert contends that he and Emmick then agreed that he would pur- 
chase 500 of the Gates heifers at $450, which he intended to deliver on 
his agreement with Williams, realizing a markup of $25 per head. 
Hickert testified that Emmick confirmed to him that he had control of 
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the cattle and was free to sell them. It is undisputed that Hickert and 
Emmick made no written memorandum of such an agreement nor did 
any down-payment change hands on account thereof. 


Emmick testified that although he priced the Gates Hereford heifers 
to Hickert, he told Hickert that he was free to sell the Charolais cattle at 
that time, but that a prior option was in effect on the Hereford heifers 
until the following weekend, and that any agreement they might reach 
was contingent upon the option-holder, one Schroeder, not exercising his 
option to purchase the heifers. Emmick further testified that he refused 
to accept a down-payment from Hickert or to execute a written agree- 
ment at the time of the Laramie meeting because of the existence of the 
prior option. 


It is undisputed that on or about August 10, 1973, Emmick, having re- 
turned to Sioux City, was informed by Cuthbert that the prior option on 
the Gates heifers had been exercised and that they were not available for 
sale to Hickert. Emmick then contacted Hickert by telephone and in- 
formed him of the sale of the Gates heifers. 


The evidence relating to whether or not Hickert and Emmick made a 
firm agreement for the Gates cattle, is conflicting and inconclusive. 
Hickert’s version of the effect of the Laramie meeting is supported by 
Lundberg, who testified that from the parts of the conversation that he 
overheard, he had the impression that an agreement for the sale of the 
Gates heifers had been made. Emmick’s contention, that the sale was 
contingent upon the action of the prior option-holder, is supported by 
the fact that no written memorandum was made, nor did any down- 
payment change hands, at the time of the meeting, despite the fact that 
cattle of a value of $225,000 were involved. Lundberg further testified 
that he sold Hickert over 300 heifers the same day as the Laramie 
meeting and that Hickert gave him a check that same day on account of 
that sale. 


The burden of proving the existence of a contract, either expressed or 
implied, is on the party which asserts the existence of the contract. 
Johnson v. Nasi, 309 P.2d 380 (Wash. 1957), 17A CJS, Contracts, 
§ 579. Likewise, the complainant in a reparation proceeding has the 
burden of establishing his claim against the respondent by a preponder- 
ance of the evidence. Wheeless v. Ludwig, 23 A.D. 1232 (1964). 


Hickert as complainant in the proceeding, docket No. 4930, did not 
establish by a preponderance of the evidence that a firm agreement was 
reached between him and Emmick for the sale of the Gates heifers. 
Therefore it must be concluded that he has failed to carry his burden of 
proof and that that complaint must be dismissed. 





—__ ee & Tr atest mh 6 FS KA 


CUTHBERT v. HICKERT 227 

HICKERT v. EMMICK, et al. 

Cite as 35 A.D. 222 

Emmick contended during the oral hearing and in his post-hearing 
briefs that any alleged contract between Hickert and Emmick for the 
Gates heifers was oral and therefore unenforceable under the statute of 
frauds, U.C.C. § 2-201. However, in a reparation proceeding we are not 
concerned with the question of whether a contract exists which must be 
enforced, but with whether there has been an unjust or unreasonable 
practice prohibited by § 307 of the Packers and Stockyards Act (7 
U.S.C. § 208), and whether damages have been sustained for which a 
stockyard owner, market agency or dealer is liable under § 308(a) of the 
Act (7 U.S.C. § 209). The existence of a written contract as required by 
the statute of frauds is not pertinent to the question of liability under 

the Act. Manning v. Burley, 30 A.D. 1863 (1971). 


Proceedings nos. 4927 and 4922—The Ferguson Heifers 


On August 10, 1973, the date that Emmick informed Hickert that the 
Gates heifers were not available, Emmick told him of a quantity of bred 
heifers, known as the Ferguson heifers, available at the Garold Ferguson 
ranch in Laramie, Wyoming, which Cuthbert owned and which might be 
suitable replacements for the Gates heifers which Hickert had the previ- 
ous day agreed to deliver to his buyer, Bob Williams. Hickert and Em- 
mick differ in their version of Emmick’s description of the Ferguson cat- 
tle. Hickert testified that Emmick described the Ferguson cattle as being 
better than the Gates cattle, bigger, and of one man’s raising. Emmick 
testified that not having seen the cattle at the time of the August 10 
telephone conversation, he passed on to Hickert the description of the 
Ferguson cattle given him by Cuthbert, that is, that the cattle were 
choice to fancy bred heifers, of a little better quality than the Gates 
heifers. By telephone Hickert agreed to purchase from Cuthbert, 
through Emmick, 230 to 250 bred heifers at $460 per head. The parties 
then executed a written agreement dated August 10, 1073, and Hickert 
caused a down-payment of $12,500 to be sent to Cuthbert on August 14, 
1973. The written agreement stated the quantity and price of the 
heifers, their location, a delivery date of October 15, 1973, specified that 
the cattle were not to be weighed, and further specified that they were 
choice quality heifers and were to be pregnancy-tested and with neces- 
sary health clearance. A further notation in the “Remarks” portion of 
the contract form read “Garold Ferguson Cattle.” 


Although the written agreement for the purchase of the Ferguson cat- 
tle was executed between August 10 and August 14, 1973, Hickert did 
not view the cattle until August 30 or September 1, 1973. Hickert was 
not satisfied with the appearance of the heifers and so informed Emmick 
and Cuthbert. In response, Cuthbert called one Willard Wilson, not a 
party herein, from whom he had purchased the heifers, and requested 
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that Wilson inspect the cattle on the Ferguson ranch to determine if the 
cattle viewed by Hickert were the same as those Wilson had supplied, 
and to determine if Ferguson himself had taken the better heifers for his 
own herd and replaced them with inferior stock as Hickert had sug- 
gested. Wilson testified at the oral hearing that he did go to the 
Ferguson ranch at Cuthbert’s request, inspected the specific cattle in- 
volved, and found that they were the same cattle he had sold to Cuthbert 
and that they were satisfactory. 


Hickert next viewed the cattle on September 10, 1973 and reiterated 
to Emmick his dissatisfaction, both as to the size and quality of the 
animals, and requested a written amendment to the agreement that he 
would accept at delivery date only those animals weighing 675 pounds 
or more. This request was not agreed to. 


Hickert did not again view the cattle until October 14, 1973, the eve of 
the date agreed upon for delivery. During this inspection, Hickert in- 
formed Cuthbert again of his dissatisfaction with the size and quality of 
the cattle and in response Cuthbert offered to reduce the price on the 
lighter 15 head by $50 per head. Hickert refused this offer. Hickert then 
offered to weigh each heifer individually and accept only thosé weighing 
675 pounds or more. Cuthbert refused this offer and Hickert thereupon 
refused to accept delivery of any of the cattle. 


Thereafter, the present complaints were filed, numbered 4922 and 
4927. Cuthbert claimed damages of $85 per head on 228 heifers found to 
be pregnant at time of delivery, based on the difference between the 
agreed price of $460 and the market value at time for delivery, $375. 


Hickert in turn claimed loss of commission on the allegedly misrepre-— 


sented Ferguson heifers of $15 per head on the 228 head, plus the return 
of his down-payment, $12,500. 


Although there is a conflict in the testimony of Hickert and Emmick 
as to the exact words used by Emmick in describing the Ferguson heifers 
to Hickert, there is no question that the written agreement executed by 
the parties did not require the heifers to be of a stated weight. Emmick, 
Cuthbert, Willard Wilson, Garold Ferguson, and Jack Flood all observed 
the Ferguson cattle and described them as being of choice quality, with 
Wilson being of the opinion that the Ferguson heifers were of slightly 
better and more even quality than the Gates heifers. The weight esti- 
mates on the Gates heifers by those who observed them ranged from 
estimates in the low 600’s to 675 pounds, to Hickert’s estimate of 700 to 
750 pounds; weight estimates on the Ferguson cattle ranged from 500 to 
550 pounds according to Hickert and Williams, to Wilson’s estimate of 
625 to 650 pounds with a few running to 675 pounds. 
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It is undisputed that after the cattle were refused by Hickert they were 
shipped by rail on October 16, 1973 to Valley, Nebraska. The heifers 
averaged 600 pounds upon arrival, according to railroad weight tickets, 
which are part of the record in these cases. Willard Wilson estimated the 
weight shrink that would have occurred on this shipment to have been 9 
to 13%. Jack Flood estimated it would have been 10%. These estimates 
are not seriously disputed. It is therefore apparent that at the delivery 
date, October 15, 1973, the Ferguson cattle would have ranged in weight 

from 650 to 675 pounds. 


Had the Ferguson heifers not conformed to the terms of the agree- 
ment, Hickert would have had the right to reject them within a reason- 
able time. In this instance Hickert did not exercise his right to inspect 
the cattle until on or about September 1, 1973, although the sale had 
been agreed to three weeks earlier. Hickert did not reject the cattle after 
that inspection, although he was unhappy with them. He inspected them 
again on September 10, 1973, and unsuccessfully attempted to amend 
the agreement to cover only those heifers weighing over 675 pounds, but 
still did not reject them. Not until October 14, 1973, the eve of the date 
for delivery, did Hickert reject and refuse to take delivery of the 
Ferguson cattle. Thus, Cuthbert held the cattle for Hickert for over two 
months between the date the sale was agreed on, and the date the cattle 
were rejected, a period during which all parties and witnesses agreed 
that the market price for bred heifers and cattle generally dropped 
drastically. 


On this basis we do not believe that Hickert’s rejection of the Ferguson 
cattle was made within a reasonable time. His refusal to accept and pay 
for the Ferguson cattle is therefore found to be an unjust practice for 
which reparation may be awarded. Faxon v. Central Montana Auction 
and Reiser, 32 A.D. 136 (1973); Miles Land and Livestock Company v. 
Rouse, 23 A.D. 645 (1964); Manning v. Burley Livestock Commission 
Company, 30 A.D. 1863 (1971). 


As stated above, the damages claimed by Cuthbert are based upon the 
difference between the agreed price for the Ferguson heifers and the 
market price of these cattle at the time and place for delivery. This is a 
proper method of computing damages in this case. U.C.C. § 2-708; 
Miles Land and Livestock Company v. Rouse, supra; Gimmeson v. Cen- 
tral & Reiser, 32 A.D. 175 (1978). 


Cuthbert testified that the market price of the Ferguson bred heifers 
was $375 per head on the date for delivery, October 15, 1973. This 
figure was not seriously disputed. Cuthbert’s and Emmick’s witness 
Wilson’s testimony regarding bred heifer sales in the same market area 
indicate the market value by October 15, 1973 may have been even 
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lower. We therefore accept the value of $375 as the market value of the 
Ferguson cattle on the date of delivery for the purposes of computing 
Cuthbert’s damages in this case. Damages in such a case need not be 
calculated with absolute exactness. It is sufficient if a reasonable basis 
for the computation is found, although the result be only approximate. 
Natural Bridge Pkg. Co. v. Ganey, 15 A.D. 818 (1956); Elliott v. 
Brandenburg and Kaminga, 31 A.D. 1021 (1972). 


We therefore find that the amount of damages is $85 per head on the 
228 head of Ferguson heifers, and that Cuthbert is entitled to recover 
reparation from Hickert in the total amount of $19,380. Crediting 
against this amount Hickert’s down-payment of $12,500 retained by 
Cuthbert, leaves reparation owing in the amount of $6,880. 


At the oral hearing and in post-hearing briefs, counsel for both 
Cuthbert and Hickert contended that the Secretary was without jurisdic- 
tion to order payment of reparation in a case involving a breach of con- 
tract between dealers in livestock. 


These are proceedings for reparation for violations of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). They are pro- 
vided for in sections 308 and 309 thereof (7 U.S.C. 209, 210). 


Section 308 provides in pertinent part as follows: 


If any. . . dealer, violates any of the provisions of sections 304, 305, 306, or 307,... 
he shall be liable to the person or persons injured thereby for the full amount of 
damages sustained in consequence of such violation. 


Section 309 provides in pertinent part as follows: 


Any person complaining of anything done or omitted to be done by any . . . dealer 
... in violation of the provisions of sections 304, 305, 306, or 307, .. . may, at any 
time within 90 days after the cause of action accrues, apply to the Secretary by peti- 
tion which shall briefly state the facts... .. 


Paragraph (e) of section 309 provides in pertinent part: 


If after hearing on a complaint the Secretary determines that the complainant is en- 
titled to an award of damages, the Secretary shall make an order directing the 
defendant to pay to the complainant the sum to which he is entitled on or before a 
day named. 


Section 307 of the Act provides in pertinent part, “every unjust, 
unreasonable or discriminatory . . . practice is prohibited and declared to 
be unlawful.” That is the only provision of sections 304, 305, 306, or 
307, which can be violated by a dealer. As previously stated, the action 
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of Hickert in the matter of the Ferguson heifers, has been found to be an 
unjust practice in violation of that clause of section 307. See Hays 
Livestk. Comn. Co., Inc. v. Maly Livestk. Com’n. Co., Inc., 498 F.2d 925, 
33 A.D. 1122 (10th Cir., 1974), and Neugebauer v. Ryken, 34 A.D. 1712 
(U.S.D.C., D. S.D., S.D., 1975), on the authority of the Secretary to 
determine what shall be an unjust practice within the meaning of the 
Packers and Stockyards Act. See also John F. Lizer v. Lowell W. Peters, 
29 A.D. 402 (1970), for discussion of the authority to issue reparation 
orders against dealers. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). It constitutes “an order for the payment of 
money” within the meaning of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent Urban Hickert does not comply with 
this order within the time limit in this order, complainant James Cuth- 
bert may within one year of the date of this order file in the District 
Court of the United States for the District in which he resides or in 
which is located the principal place of business of the respondent, or in 
any State Court having general jurisdiction of the parties, a petition set- 
ting forth briefly the causes for which he claims damages and this order 
in the premises.* That section further provides that such suit in the 
District Court shall proceed in all respects like other civil suits for 
damages except that the findings and orders herein shall be prima facie 
evidence of the facts herein stated, and the petitioner shall not be liable 
for costs in the District Court nor for costs at any subsequent stage of 
the proceedings unless they accrue upon his appeal. That section further 
provides that if the petitioner finally prevails, he shall be allowed a 
reasonable attorney’s fee to be taxed and collected as a part of the costs 
of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 


*It is requested that copies of all pleadings filed by any party in any such suit, be filed with 
the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 20250, for 
inclusion in the file on this reparation proceeding. It is further requested that if the con- 
struction of the Act or the jurisdiction to issue this order, becomes an issue in any such 
suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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complainant’s right to judicial review hereof, see United States v.I.C.C., 
337 U.S. 426. 


ORDER 


The complaints filed by Hickert herein are hereby dismissed. 


It is hereby ordered that within 30 days from the date of this order, re- 
spondent Urban Hickert shall pay to complainant James Culbert, the 
sum of $6,880, plus interést thereon at the rate of eight percent (8%) per 
annum from December 1, 1973 until paid. 


Copies hereof shall be served on the parties. 


(No. 16,980) 


MID-SOUTH ORDER BUYERS, INC. v. TIGE ENTERPRISES, INC., GARY BERTA, 
and PLATTE VALLEY LIVESTOCK, INC. P&S Docket No. 4827. 
Decided March 16, 1976. 


Order on reconsideration 


This order is issued in accordance with the facts and circumstances set forth herein. 


Frank J. Mattoon, Sidney, NB, for complainant. 
Leonard G. Tabor, trustee in bankruptcy for respondent Tige Enterprises. 
Russell E. Lovell, Scottsbluff, NB, for respondent Gary Berta. 
Robert V. Dwyer, Jr., Omaha, NB, and C. T. ‘Tad’ Sanders, Kansas City, MO, for 
respondent Platte Valley Livestock. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), a decision and order was issued 
on October 24, 1975, stating our views with respect to the liability to 
complainant of Tige Enterprises, Inc. (Tige), a bankrupt; the status in 
this proceeding, of Tige and its Trustee in Bankruptcy, is unclear as ex- 
plained in that document. We concluded that Tige and respondent Berta 
were jointly liable to complainant in the amount of $66,710.97, and we 
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stated that of this amount, Tige should be declared a constructive 
trustee of $44,049.12, the amount of the proceeds received by Tige, of 
its wrongful resales of certain animals. We also found that respondent 
Platte Valley Livestock, Inc. (Platte Valley) is jointly liable with Tige to 
complainant in the amount of $26,156.04, the proceeds of the sale by 
Platte Valley on consignment, of animals delivered by complainant to 
Tige and unpaid for, which proceeds were retained by Platte Valley on 
account of prior debts owed by Tige to Platte Valley. We found that in 
no event is complainant entitled to recover more than $66,710.97 plus 
interest, however, on account of the transactions in dispute in this pro- 
ceeding; that being understood, we ordered respondent Berta to pay 
$66,710.97, and we ordered respondent Platte Valley to pay $26,156.04, 
to complainant, with interest as specified in that document. Copies of 
that document were duly served upon the parties directly or by counsel 
of record, including the Trustee in Bankruptcy of Tige. 


On November 14, 1975, respondent Platte Valley petitioned for recon- 
sideration of that order; on November 19, 1975, respondent Berta peti- 
tioned for reconsideration thereof. Our order was issued on November 
25, 1975, staying the decision and order until further notice. Copies of 
each of those petitions were duly served upon all parties other than the 
one filing it, and on December 15, 1975, complainant and the Trustee in 
Bankruptcy of Tige filed answers thereto. On December 27, 1975, re- 
spondent Berta filed an answer to the petition filed by Platte Valley. 
Copies of each such answer were duly served upon all parties other than 
the one filing it. 


Respondent Berta alleged in his petition for reconsideration, in sub- 
stance, that only the first of the three loads of cattle in dispute herein 
were ordered from complainant, and that the second and third loads 
were shipped by complainant to Tige without having been ordered. We 
note incidentally that the original complaint filed on March 20, 1973, 
alleged that all three shipments were ordered, and that Berta’s answer, 
dated June 12, 1973, does not contain any denial that all three ship- 
ments were ordered. Another issue raised by Platte Valley, Berta, and 
the Trustee in Bankruptcy of Tige, is whether the animals in question 
were sold for cash or on credit. The testimony of complainant’s witness, 
Dick Williamson, includes the following (Tr. 31 et seq.): 


A. This referring to Exhibit 15, 118 heifer calves that were shipped by Mid-South 
Order Buyers on the 2nd of February * * * * These cattle were shipped to Mr. Berta, 
and he received the cattle, as I recall, in good condition, and in a phone conversation 
the following day or two days later, he informed me that he liked the cattle, that he 
had bought — taken a few cattle off of them, put on some other cattle with this par- 
ticular load of cattle that he had bought at Platte Valley, that he had shipped these 
cattle to Texas, and that he was very satisfied with the cattle. 
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Q. When did that conversation take place? 


A. Well, as I say, these cattle were shipped on the 2nd of February. It would have 
been the 3rd before they could have gotten up here, either the evening of the 3rd of 
February or the following day of the 4th when we talked again. 


Q. An invoice was prepared as far as that shipment on February 2 is concerned? 


A. Right. 


2 ap 


Q. It’s just one page. When was that invoice mailed? 


A. This invoice would have been mailed the day that the cattle were shipped. That 
would have been on the 2nd of February. 


Q. Is that the usual custom in your business to mail the invoice after the cattle are 
loaded and sent out, then you mail the invoice, is that right? 


A. That is correct. 


Q. Did you ever receive this invoice back as far as you know in your office as 
unclaimed or not received? 


A. No. 


Q. As a matter of fact, then, a few days later, you had a conversation with Mr. 
Berta about these cattle shipped on February 2, 1973? 


A. About these cattle and also about other cattle. 
Q. What about other cattle? 


A. All right, at that time, * * * he was satisfied with the cattle, and he ordered 
some other, some more calves of the same weight and nature. * * * 


xk * 


A. * * * Mr. Berta was satisfied with this first shipment of cattle. We discussed 
other cattle, and he said something to the effect that if you can send some more cat- 
tle like this, they'll sure work. O.K., so we continued to go ahead and buy some more 
cattle; * * * 


kkk 


* ke” 


Q. Was anything said about payment of the invoice 


A. Well, on the bottom of the invoice, it is listed as “Mail check,” and we were 
waiting for a check to be received from Tige Enterprises. All right, due to the time 
that is obvious here, the first shipment made on 2-2, 2-7, it takes somewhere in the 
neighborhood of seven days, depending on the location of the parties that we ship 
these cattle to, give or take from five to seven days, to mail an invoice; and if we’re 
receiving a check back, to get it back into our possession. 


All right, due to my past experience with Mr. Berta or Tige Enterprises, payment 
had always been prompt and there had not been any problems whatsoever as far as 
payment of livestock, with this in mind, we continued on, and we sent him some 
other cattle. 


Q. Allright, go ahead. 
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A. Then I had a conversation with him in regard to payment for this first load of 
cattle. As I recall, and I may not have the exact dates, I talked to him prior to the 
shipment of this second load of cattle on the 7th, that were shipped on the 7th, in 
regard to payment for this first load. He said that the check was in the mail. Fine, I 
accepted that because, as I stated, I’ve known him for some time and had not had 
any problems in the past. 


Q. Mr. Berta you are speaking of? 
A. Yes, Mr. Berta. 


(Continuing) — had not had any problems with Mr. Berta’s payment. O.K., so we 
shipped these next two loads of cattle to him. After he had already received these 
cattle, I was in telephone contact with Mr. Berta again, asking him about the pay- 
ment for the first load, at which time again he told me that the check had been 
mailed for these cattle; and at the same time I asked him about payment for the sec- 
ond two loads of cattle. He stated that he had not received the invoices for these sec- 


ond two loads, at which time I had our office personnel send duplicate invoices to 
Mr. Berta. 


Q. Do you recall about the date that would have occurred, when you sent up the 
duplicate invoices? 


A. Well, it would be somewhere in the neighborhood of the 12th, I would say, of 
February. You know, it would be a few days after the dates on these bills of lading. 


Q. Were the invoices identified as Exhibit 5(a) and 4, which I’m handing you, are 
those the invoices that were sent — were those invoices sent the day that the cattle 
were shipped? 


A. Yes. 


ov ® 


A. Well, as I stated, we made these duplicate invoices and mailed them to Gary 
Berta. We had still not received payment or this first check. Time went on. At any 
rate, well, I had repeatedly tried to call Mr. Berta every day, most every day, at least 
two or three times every day trying to reach him * * * * 


Q. When did those telephone calls commence initiated by you? 


A. Sometime I would say after the 12th, the 14th, somewhere along in there, and 
continued for several days, approximately a week or so. 


ee * 


Q. Any time in there, did you ever reach him? Did you ever talk to him? 


A. Yes, I did. I mean as far as one time, and he said again the check was in the mail 


week 


Williamson also testified (Tr. 72): 


A. In regards to the cattle being too high, as I recall our conversations, on the ship- 
ment of cattle involving the 23 steers, that had the 23 steers, it would be on our bill 
of lading on the 9th of February, Exhibit 17, that those cattle, those 23 steers were 
too high. That’s what Mr. Berta said, and that those cattle were used to fill the load 
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because we did not have enough heifers to complete that load with like cattle, so 
that I put those 23 steers on that shipment in order to make some weight, and then I 
did tell him to use the cattle, and that we would work something out as far as the 
price, partner with him or if the cattle were to lose money, well, we’d work 
something out in that arrangement. That was pertaining to those 23 steers. 


Q. It did not pertain, then, to the balance of the shipments on the three loads? 
A. No. 

Q. Just to the 23 steers that were used to fill out the load? 

A. Yes. 


The invoices for the three shipments, on printed forms of complain- 
ant, Exhibits 3a, 4 and 5a of the investigation report, all contain the 
legend printed on them, “Customers paying for livestock purchased of or 
through this company by check or draft agree that title does not pass un- 
til the funds have actually been received by this company.” Also, each in- 
voice has the legend “Mail check” or “Mail ck.” handwritten in a blank 
space captioned “How paid.” 


Berta testified after Williamson. The closest he came to contradicting 
that testimony of Williamson with respect to whether the second and 
third loads were ordered, and the understanding between himself (acting 
for Tige) and Williamson (acting for complainant) regarding payment, 
was his testimony (Tr. 137) that a certain draft affidavit which he had 
previously refused on advice of counsel to sign, was substantially correct 
to the best of his knowledge. That draft affidavit reads in pertinent part 
as follows: 


On the other 2 loads of 107 head and 104 head Dick Williamson of Mid-South Order 
Buyers, Inc. called me and told me that these 2 loads were on the way and in our con- 
versation about the cattle he specifically mentioned 16 heifers on the 107 head load 
and 23 steers on the 104 head load. I told him that these cattle were priced to [sic] 
high for this country. He said to do the best I could with the cattle and they would 
try to work something out. I did not receive any invoices from Mid-South Orders 
[sic] Buyers, Inc. until about 10 days after the cattle were shipped. 


It is undisputed that Berta (for Tige) exercised dominion and control 
over all the cattle received from complainant, as if they were Tige’s, sell- 
ing some directly, deciding upon the pasturing of some for a time, and 
consigning some to Platte Valley for sale, without notice to complainant 
of rejection or revocation of acceptance, without contacting complainant 
to obtain instructions about their disposition, and without naming com- 
plainant, alone or jointly with another, as consignor. Compare Douglas 
Lusk. Mkt. v. Lair, et al., 34 A.D. 1099 (1975); and Villines v. Moberg, 
24 A.D. 64 (1965). 
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Williamson (acting for complainant) and Berta (acting for Tige) were 
the two individuals who negotiated regarding the three shipments of 
cattle from Jackson, Mississippi, to Gering, Nebraska, on February 2, 7, 
and 9, 1973, in dispute herein. 


We believe that the preponderance of the evidence, including the con- 
duct of Berta, indicates that all three of those shipments were ordered, 
and that the sales of the cattle in those shipments were sales for cash 
and not on credit, except for the 23 steers in the February 9 shipment. 


With respect to those 23 steers, on reconsideration we believe that 
they were not ordered. However, it is undisputed that Berta consigned 
them to Platte Valley for sale, without obtaining complainant’s instruc- 
tions as to their disposition, or otherwise giving complainant an op- 
portunity to decide what should be done with them, that the consign- 
ment was not made in the name of complainant, or complainant and 
Tige jointly, and that the steers were sold and the proceeds remitted to 
Tige and deposited in Tige’s bank account. Such exercise of dominion 
and control over animals which have been received without having been 
ordered, amounts to acceptance of them, and renders the recipient 
liable in quasi contract for the reasonable market value thereof at the 
time of acceptance. However, in the absence of other evidence, the net 
amount realized upon their resale will be considered as the reasonable 
market value at the time of acceptance. Villines v. Moberg, supra; 
Douglas Lusk. Mkt. v. Lair, et al., supra. It is clear from Exhibit 5b of the 
investigation report, that the gross amount realized on the resale of the 
23 steers was $5,805.45. Prorating the total charges of $1,140.67 on the 
101 animals sold as shown in that exhibit, we derive an amount of 
$259.76 as the expenses of sale of the 23 steers; subtracting that amount 
from the gross proceeds of sale, leaves $5,545.69 as the net proceeds of 
sale of the 23 steers, therefore the reasonable market value thereof. Sub- 
tracting that amount from $6,203.84, the price charged by complainant 
to Tige as shown in Exhibit 5a, leaves $658.15 as the difference between 
what was ordered to be paid in the decision and order of October 24, 
1975, and the amount which should have been ordered. 


Accordingly, the paragraph beginning at the bottom of page 13 of the 
decision and order of October 24, 1975, and continuing on page 14 
thereof, and the first paragraph on page 15 thereof, are hereby amended 
by substituting the amount of $66,052.82 for the amount of $66,710.97 
wherever it appears therein. 


In support of its petition, respondent Platte Valley contended that it 
did not receive notice of the claim of complainant until after the transfer 
of funds from its custodial account and the entries in its records, which 
effected the setoff of the proceeds of sale on consignment of certain cat- 
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tle, including some of the cattle shipped by complainant as stated above, 
against the prior debt of Tige to respondent Platte Valley. No transfer of 
funds between bank accounts of a market agency such as Platte Valley, 
and no entry in such a market agency’s records, would make any dif- 
ference if the market agency retained the proceeds of sale of cattle con- 
signed to it by a consignor such as Tige, on account of debts previously 
owed by the consignor to the market agency, with either knowledge that 
the cattle were bought by the consignor in one or more cash sales and un- 
paid for, or with timely notice of sufficient facts to cause a reasonably 
prudent person to make a further investigation to ascertain whether 
there was an adverse interest in the cattle. As previously stated, 
whether or not Tige authorized such retention of proceeds, as Platte 
Valley contended, would make no difference since Tige’s resale of the 
cattle, was wrongful as against complainant. 


Platte Valley’s owner and president, Floyd Engleman, testified (Tr. 
285): 


Q. During this period of time, did you have some problem with Mr. Berta in regard 
to payment of some drafts? 


A. Well, at any time Mr. Berta or Tige Enterprises beared watching. * * * 


He also testified (Tr. 290 et seq.): 


Q. Mr. Engleman, on February 27th, did you have any knowledge as to whether or 
not Tige Enterprises had paid for the cattle that were being sold at your auction? 


A. On when, sir? 
. On February 27th. 
. Idid not until the night of the 27th. 
. Is that when you had a conversation with Mr. Williamson? 
. Yes, sir. 


. What time did that conversation with Mr. Williamson take place? 


Q 

A 

Q 

A 

Q 

A. I think it was approximately 10 p.m. our time. 
Q. O.K. Had the offset already taken place at that time? 
A. Yes, sir. 

Q. Did Mr. Williamson call you? 

A. He did. 

Q 


. Could you tell us, to the best of your recollection, what was said by Mr. William- 
son and what you said to him? 


A. Well, he called me and asked me if I knew where Gary Berta was. I told Mr. 
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Williamson that I hadn’t saw Mr. Berta for two or three days. But that Gary Berta 
or Tige Enterprises had sold some cattle at Plafte Valley that day. At that time Mr. 
Williamson insinuated to me or told me that they had not received payment for 
some cattle which they had sold to Tige Enterprises. He also stated that he didn’t 
know it until that day that he had thought the cattle had been paid for, until his 
bookkeeper had told him that day that the cattle had not been paid for. That was my 
first knowledge, really, who sent Gary the cattle from Mid-South. Because I had met 
Dick Williamson up here with Gary Berta at a time or two. * * * 


x*~*eek 


Q. Some time after the 27th, Mr. Engleman, did you have a conversation with Mr. 
Reppeto [Manager of complainant]? 


A. Yes, sir. 
Q. Do you know when that took place? 


A. Yes. It took place on a Sunday, some time near the first of March. [The first Sun- 
day in March, 1973, was March 4.] 


Q. All right. Can you relate for us what was said by you and what was said by Mr. 
Reppeto? 


A. Mr. Reppeto come to Platte Valley Livestock, our place of business and we were 
absolutely hiding nothing. He asked us a lot of question [sic] and we told him 
everything we knew. He asked about the cattle we sold and we told him what the 
cattle were. He asked us if we felt like some of their cattle was in there. I, at that 
time, I could not honestly tell whose cattle they were because all these cattle were 
sorted together. I say that there could have been some Mid-South cattle involved. He 
asked me how it was handled. I told him that we were authorized to have an offset to 
take our money from the Tige Enterprises, that Gary Berta had owed us some 


nek 


money. 


Engleman also testified (Tr. 300) that he knew that there were Mid- 
South cattle in the yard during February of 1973. He also testified (Tr. 
306 et seq.): 


Q. What time of day were the cattle sold on the 27th? 


A. Icouldn’t say exactly. I would say in the middle of the afternoon, between 3 and 
5 o'clock. 


Q. It was after that time, then, that you had a conversation, then, with Mr. — the 
representative of Mid-South? 


A. That is true. 

Mr. Williamson? 

. Yes, sir. 

. He called you at your home, did he? 
. Hedid. 
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. He told you that Mid-South had some cattle that were — they had shipped to 
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Tige Enterprises? 

A. He did. 

Q. That they had not been paid for the cattle? 
A. He did. 


x** * 


Q. At that time you were aware, weren’t you, of the Mid-South had shipped cattle 
to Tige? 


A. I was aware of that. 

. You were also aware that they had not received payment for the cattle? 

. Iwas not aware of that. 

. Hedidn’t tell you that they hadn’t received payment? 

. At that time he told me that. 

. On the 27th. 

. But prior to that I had no idea that these cattle were not paid for. 

. Prior to the 27th? 

. Prior to the night he called me. Because he didn’t know they weren't paid for. 


. Allright. That was the same night as the sale? 


- O&O — O& FP O& FP OO PP 


. Thesame day he found out, that is when I found out. 


He also testified (Tr. 314 et seq.): 


Q. All right. Now, then, let’s back up just a little bit and, when were you first aware 
that Tige Enterprises was encountering financial difficulty or had this been over a 
long period of time? You said that you watched Berta pretty closely. 


A. Mr. Berta had problems from time to — I don’t say Mr. Berta, I mean Tige Enter- 
prises. They had problems from time to time. They needed watching. We never got a 
draft cleared immediately after the sale. We never got a check immediately after the 
sale. Mr. Berta was handling a lot of cattle. When I first had an inkling that this — 
something could be happening to Mr. Berta, is when the Packers and Stockyards 
filed a claim for Mr. Berta to close his bond. 


Q. What was that job? 


A. But it was before February of this year — of 73 — no, I think it was before 
February. I think it was during February. 


Q. Isee. About what time during the month? 


A. I think it was just prior to the time that we’re talking about here, for the sale of 
those cattle. 


Q. Along about the middle part of February? 
A. Right. 
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A. Right. 


Q. Can you give a date on that? 


A. I think we have it in the record where they were drawn and where they were not 
honored and when we picked them up. I think it is on the record here, yes. I can’t 
give you the date because I am not the bookkeeper. 


Q. How long after the drafts were drawn would you have been aware that they were 
not going to be paid, as a matter of your doing business? 


A. Oh, I would say 72 hours. 


Q. I see. So whatever that date is on the drafts, then, 72 — within 72 hours you 
would know? 


A. We would know. 


Q. All right. So at the time that the cattle were taken out to pasture that was about 
that same time, you knew the financial difficulty then? 


A. Yes. Well, I iad an inkling. I don’t know the financial difficulties. I still don’t 
know the financial difficulties because — except that he filed bankruptcy. I just felt 
like he was having financial problems. 


Q. All right. Now, then, you stated that he had 300 and some odd head in the 
pasture and prior to that time he had had other cattle in there. 


. In where? 

. Inthe— your yard. 

. Oh, yes. 

. All right. I am speaking of Tige. 

. You are speaking of pasture and the yards at the same time. I get Tige confused. 


. Allright. Fine. 


O&O > & &- OO PY 


Were you fully satisfied that those suppliers and shippers of those cattle to Tige had 
been fully paid? 


A. [had no idea. 
. Well, did you make any inquiry about it? 
. No. It was not my responsibility. I had to worry about getting my money. 


. Isee. 


> O PP © 


. Iwas concerned about Platte Valley’s business. 


Platte Valley and Berta requested oral argument on their petitions for 
reconsideration. The rules of practice clearly provide against this, at 9 
CFR 202.55(a). 


All contentions of the parties presented for the record have been con- 
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sidered whether or not specifically mentioned herein, and it is concluded 
that after a careful examination of the record and a review of the find- 
ings and conclusions relating to the contentions of Platte Valley, Tige, 
and Berta, no other changes in such findings and conclusions should be 
made. Accordingly, the order issued on October 24, 1975, is hereby reaf- 
firmed and reinstated as amended as stated hereinabove. 


The decision and order of October 24, 1975, and this order, are the 
same as orders by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C., 1970 Ed., Apendix p. 550). 


On respondents’ right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 
On complainant’s right to judicial review hereof see United States v. 
I.C.C., 337 U.S. 426. 


Copies hereof shall be served on the parties, including Leonard G. 
Tabor, Trustee in Bankruptcy of Tige Enterprises, Inc. 


(No. 16,981) 


In re C. C. Scott, L. L. JACKSON, CHARLES YOUNGER, TRIANGLE 
STOCKYARD, INC., and HAMILTON STOCKYARD, INC. P&S Docket No. 
5256. Decided March 17, 1976. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for wilful viola- 
tions of the Act and regulations in connection with their operations as a dealer there- 
under with respect to the purchase and sale of quarantined livestock and concealing 
from the purchasers thereof the fact that the livestock were infected with, or exposed 
to, brucellosis. Respondents further so violated the Act and regulations in failing to 
maintain accounts and records in conformity with the regulations. Respondents are 
suspended as registrants under the Act for 60 days, as set forth in the order herein. 


Thomas Walsh, for complainant. 
Billy Jordan, Columbus, MS, for respondents. 


Decision by John Leibert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents have wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). Respondents have filed an answer in which they admit the jurisdic- 
tional allegations of the Complaint, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure under the 
Rules of Practice (9 CFR 202.1 et seq.), and consent to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the Complaint, the order to become effective on the 
sixth day after service upon respondents. 


Complainant has recommended that the order consented to by re- 
spondents requiring respondents to cease and desist from the practices 
alleged in the Complaint be issued. Complainant has also recommended 
that respondents be suspended as registrants under the Act for a period 
of 60 days, 14 days of which shall be an active suspension, and the re- 
maining 46 days shall be held in abeyance and not become effective 
unless respondents, or any of them, after opportunity for hearing, are 
found to have again engaged in the practices alleged in the Complaint 
within a period of two years from the effective date of this order. 
Respondents have agreed to the terms of the suspension recommended 
by complainant. Respondents have also filed a waiver of the provisions 
of the Act as to the effective date of such order not less than five days 
after issuance and service, and have consented to an effective date on 
the first day after service of the order upon respondents. 


FINDINGS OF FACT 


1. (a) Respondent C. C. Scott, hereinafter referred to as Scott, re- 
spondent L. L. Jackson, hereinafter referred to as Jackson, and respond- 
ent Charles Younger, hereinafter referred to as Younger, are, and at all 
times material herein were, partners, doing business under the firm 
name of Triangle Cattle Company. Their principal place of business is 
located at Columbus, Mississippi, and their business mailing address is 
Route #3, Columbus, Mississippi 39701. 


(b) Respondents Scott, Jackson, and Younger are, and at all times 
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material herein were, engaged in the business of buying and selling 
livestock in commerce for their own account, and registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock in com- 
merce. 


(c) Respondents Scott, Jackson, and Younger are also engaged in 
the business of a market agency in commerce through the corporate 
devices Triangle Stockyard, Inc., a corporation organized and existing 
under the laws of the State of Mississippi, and Hamilton Stockyard, Inc., 
a corporation organized and existing under the laws of the State of 
Alabama. Respondents Scott, Jackson, and Younger were at all times 
material herein the sole owners of said corporations. 


2. (a) Respondent Triangle Stockyard, Inc., hereinafter referred to as 
Triangle Stockyard, is a corporation organized and existing under the 
laws of the State of Mississippi. Its principal place of business is located 
at Columbus, Mississippi, and its mailing address is Route #3, Columbus, 
Mississippi 39701. 


(b) Respondent Triangle Stockyard, under the general manage- 
ment, direction, and control of respondent Scott, is, and at all times 
material was, engaged in the business of conducting and operating the 
Triangle Stockyard, Inc. stockyard, a stockyard posted under the Act 
and subject to its provisions, engaged in the business of selling livestock 
in commerce on a commission basis at the stockyard, and registered with 
the Secretary of Agriculture as a market agency to sell livestock in com- 
merce. 


3. (a) Respondent Hamilton Stockyard, Inc., hereinafter referred to 
as Hamilton Stockyard, is a corporation organized in July 1974 under 
the laws of the State of Alabama. Its principal place of business is 
located at Hamilton, Alabama, and its mailing address is Route #1, 
Hamilton, Alabama 35570. 


(b) Respondent Hamilton Stockyard, under the general manage- 
ment, direction, and control of respondent Scott, is, and since July 1974 
was, engaged in the business of conducting and operating the Hamilton 
Stockyard, Inc. stockyard, a stockyard posted under the Act and subject 
to its provisions, engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard, and registered with the 
Secretary of Agriculture as a market agency to sell and as a dealer to buy 
and sell livestock in commerce. 


(c) Respondent Hamilton Stockyard was incorporated in July 1974 
to succeed to the business of Hamilton Stockyard, a partnership com- 
posed of respondents Scott, Jackson, and Younger. 
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4. Respondent Scott, at the times material herein, was the president, 
a principal shareholder, and general manager of respondents Triangle 
Stockyard and Hamilton Stockyard. He was in control of their opera- 
tions and directed their activities, including those which constitute the 
violations of the Act alleged herein. 


5. On or about March 4, 1974, respondents Scott, Younger, and Jack- 
son purchased a herd of livestock under quarantine for brucellosis from 
Billy J. Wilson, West Point, Mississippi. On or about April 12, 1974, re- 
spondents Scott, Younger, and Jackson knowingly sold at the Triangle 
Stockyard approximately seven cows which were a part of said quaran- 
tined herd infected with or exposed to brucellosis, and failed to advise 
and concealed from the purchaser the fact that said livestock were in- 
fected with or exposed to brucellosis. 


6. (a) Respondent Triangle Stockyard, under the general manage- 
ment, direction, and control of respondent Scott, on or about April 5, 
1974, at the stockyard, in connection with the receipt of approximately 
80 head of livestock consigned to it for sale by Harold Hamilton, Var- 
daman, Mississipi, caused said livestock to be “pre-tested”, “screened”, or 
“seined”, with the intent and for the purpose of removing “brucellosis- 
reactor” cows from the consignment, prior to the official inspection and 
testing of said livestock by the veterinarian normally assigned to con- 
duct such inspections and perform such tests at the stockyard. 


(b) Respondent Triangle Stockyard, under the general manage- 
ment, direction, and control of respondent Scott, in connection with the 
pre-testing referred to above, removed an unknown number of “brucel- 
losis-reactor” cows from said herd of livestock, and on or about April 6, 
1974, at the stockyard, knowingly sold to various persons 21 cows with 
calves and 17 cows without calves, consigned to it for sale by Harold 
Hamilton, which were exposed to “brucellosis-reactor” cows, and failed 
to advise and concealed from the purchasers of said livestock the fact 
that the livestock were infected with or exposed to brucellosis. 


7. Respondent Triangle Stockyard, under the general management, 
direction, and control of respondent Scott, failed to keep and maintain 
accounts, records, and memoranda which fully and accurately disclosed 
the nature of all transactions involved in their business as a market 
agency in commerce, in that respondents failed to keep and maintain 
(1) receiving tickets accurately reflecting the number and type of live- 
stock consigned for sale and the individual sale tag numbers assigned to 
such livestock; (2) a livestock record accurately reflecting the number 
and type of livestock received and disposed of each day; (3) accounts of 
sale showing the name of the purchaser and otherwise accurately reflect- 
ing the true nature of the transaction; and (4) buyer invoices. 
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8. Respondents Scott, Younger, and Jackson failed to keep and main- 
tain accounts, records, and memoranda which fully and accurately 
disclosed the nature of all transactions involved in their business as a 
dealer in commerce, in that respondents failed to keep and maintain 
(1) a complete and accurate record of all livestock purchased, sold, or 
otherwise disposed of each day; (2) purchase invoices; and (3) sale in- 
voices. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 5, respondents 
Scott, Jackson, and Younger have wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact No. 6, respondents 
Triangle Stockyard and Scott have wilfully violated sections 304, 307, 
and 312(a) of the Act (7 U.S.C. 205, 208, 213(a)). 


By reason of the facts set forth in Finding of Fact No. 7, respondents 
Triangle Stockyard and Scott have wilfully violated section 401 of the 
Act (7 U.S.C. 221), and sections 201.43 and 201.46 of the Regulations (9 
CFR 201.48, 201.46). 


By reason of the facts set forth in Finding of Fact No. 8, respondents 
Scott, Younger, and Jackson have wilfully violated section 401 of the 
Act (7 U.S.C. 221), and section 201.46 of the Regulations (9 CFR 
201.46). 


Respondents have consented to the issuance of an order requiring 
them to cease and desist from the practices alleged in the Complaint and 
to a suspension of their registrations for a period of 60 days. Complain- 
ant has recommended that such cease and desist order be issued and that 
respondents be suspended as registrants under the Act for a period of 60 
days, 14 days of which shall be an active suspension, and the remaining 
46 days shall be held in abeyance and not become effective unless re- 
spondents, or any of them, after opportunity for hearing, are found to 
have again engaged in the practices alleged in the Complaint within two 
years from the effective date of this order. Respondents have agreed to 
the terms of the suspension recommended by complainant. Respondents 
have also filed a waiver of the provisions of the Act as to the effective 
date of such order not less than five days after issuance and service, and 
have consented to an effective date on the first day after service of the 
order upon respondents. Therefore the order recommended by com- 
plainant and consented to by respondents will be issued. 
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ORDER 


Respondents C. C. Scott, L. L. Jackson, and Charles Younger, their 
agents and employees, directly or indirectly through any corporate or 
other device, shall cease and desist from: 


1. Pre-testing, screening, or seining livestock or livestock herds with 
the intent or for the purpose of identifying, removing, and concealing, 
prior to the official or required testing and sale of such livestock, live- 
stock infected with or exposed to an infectious or communicable disease; 


2. Failing to advise purchasers of livestock sold by respondents in 
commerce that such livestock have been infected with or exposed to an 
infectious or communicable disease; and 


3. Concealing from the purchasers of livestock sold by respondents in 
commerce any information concerning the health of such livestock 
which affects the value of the livestock. 


Respondents, Scott, Jackson, and Younger shall keep and maintain 
accounts, records, and memoranda which fully and accurately disclose 
the nature of all transactions involved in their business subject to the 
Act including (1) a complete and accurate record of all livestock pur- 
chased, sold, or otherwise disposed of each day; (2) all purchase invoices; 
(3) all sale invoices; (4) receiving tickets accurately reflecting the 
origin, number, and type of livestock consigned for sale and the in- 
dividual sale tag numbers assigned to such livestock; (5) accounts of sale 
showing the name of the purchaser and all information necessary to 
show the true nature of the transaction; and (6) all buyer invoices. 


Respondents C. C. Scott, L. L. Jackson, and Charles Younger are 
suspended as registrants under the Act for a period of 60 days, 14 days 
of which shall be an active suspension, and the remaining 46 days shall 
be held in abeyance and not become effective unless respondents, or any 
of them, after opportunity for hearing, are found to have again engaged 
in the practices alleged in the Complaint within two years from the ef- 
fective date of this order. Such suspension shall apply to all dealer 
and/or market agency operations of respondents, individually, in part- 
nership with each other or with other persons, or indirectly through any 
corporate or other device, including but not limited to respondents’ 
operations at Triangle Stockyard, Inc., Columbus, Mississippi, and 
Hamilton Stockyard, Inc., Hamilton, Alabama. 


Respondents Triangle Stockyard, Inc. and Hamilton Stockyard, Inc., 
their successors, their officers, directors, agents, and employees, directly 
or indirectly through any corporate or other device, shall cease and 
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desist from: 


1. Pre-testing, screening, or seining livestock or livestock herds with 
the intent or for the purpose of identifying, removing, and concealing 
prior to the official or required testing and sale of such livestock, live- 
stock infected with or exposed to an infectious or communicable disease; 


2. Failing to advise purchasers of livestock sold by respondents in 
commerce that such livestock have been infected with or exposed to an 
infectious or communicable disease; and 


3. Concealing from the purchasers of livestock sold by respondents in 
commerce any information concerning the health of such livestock 
which affects the value of the livestock. 


Respondent Triangle Stockyard, Inc. and Hamilton Stockyard, Inc., 
shall keep and maintain accounts, records, and memoranda which fully 
and accurately disclose the nature of all transactions involved in their 
businesses subject to the Act including (1) receiving tickets accurately 
reflecting the origin, number, and type of livestock consigned for sale 
and the individual sale tag numbers assigned to such livestock; (2) a 
livestock record accurately reflecting the origin, number, and type of 
livestock received and disposed of each day; (3) accounts of sale showing 
the name of the purchaser and all information necessary to show the 
true nature of the transaction; and (4) all buyer invoices. 


Respondents Triangle Stockyard, Inc. and Hamilton Stockyard, Inc. 
are suspended as registrants under the Act for a period of 60 days, 14 
days of which shall be an active suspension, and the remaining 46 days 
shall be held in abeyance and not become effective unless respondents, 
or either of them, after opportunity for hearing, are found to have again 
engaged in the practices alleged in the Complaint within two years from 
the effective date of this order. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondents. 


Copies hereof shall be served upon the parties. 
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(No. 16,982) 
In re LEO LAKE. P&S Docket No. 5255. Decided March 22, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in failing to comply with the bonding requirements thereof. Respond- 
ent is ordered to cease and desist from said violation. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on January 
30, 1976, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the re- 
spondent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
cease and desist order consented to by the respondent be issued. Com- 
plainant has also recommended that the respondent not be suspended as 
a registrant under the Act because the respondent has filed with the 
Packers and Stockyards Administration a reasonable bond or its 
equivalent as required by the Act and the regulations. 


FINDINGS OF FACT 


1. (a) The respondent, Leo Lake, is an individual whose address is 
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Orient, lowa 50858. 
(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
August 25, 1975. Respondent was notified by the Packers and Stock- 
yards Administration via certified letter dated August 12, 1975, which 
was delivered to him on August 16, 1975, that if he continued his 
livestock operations after August 25, 1975, without bond coverage or its 
equivalent, as required under the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 201.30 of 
the regulations. Notwithstanding such notice, respondent has continued 
to engage in the business of a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
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spondent. Copies hereof shall be served upon the parties. 


(No. 16,983) 


In re MANSFIELD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
5204. Decided March 22, 1976. 


Consent order 


Respondent has consented to the order herein against it for violating the Act and regula- 
tions in failing to comply with the bonding requirements thereof. Respondent is 
ordered to cease and desist from said violation. 


Allan R. Kahan, for complainant. 
Earl Rutledge, Fort Worth, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agricylture, 
charging that respondent has wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 
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1. (a) Mansfield Livestock Commission Company, hereinafter re- 
ferred to as the respondent, is a corporation with its principal place of 
business located at Mansfield, Texas, and its business mailing address is 
P.O. Box 396, Mansfield, Texas 76063. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Mansfield Livestock Commission Company, a posted stockyard under 
and subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell on commission livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of its market agency obligations under the Act was terminated 
on May 17, 1975. On or about April 23, 1975, respondent was notified 
by certified mail of such termination date and was informed that con- 
tinued livestock operations after May 17, 1975, without bond coverage 
as required under the Act and the regulations, would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the regula- 
tions issued thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a market agency, selling livestock 
in commerce on a commission basis, without filing and maintaining a 
reasonable bond or its equivalent as required by the Act and the regula- 
tions. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2, respondent has wil- 
fully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 
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Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent as required by the Act 
and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When he has complied with such requirements, a supplementary 
order will be issued in this proceeding terminating the suspension. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 16,984) 


In re C. A. REES, d/b/a COLORADO CITY LIVESTOCK AUCTION. P&S Docket 
No. 5209. Decided March 22, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in connection with his operations as a market agency thereunder with 
respect to the issuance of insufficient funds checks or drafts and deficiencies in his 
custodial account as found herein. Respondent is ordered to cease and desist from said 
violations. 


Allan A. Toubman, for complainant. 
Thompson & Rees, Colorado City, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has wilfully violated the Act and the regulations 
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issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day af- 
ter service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued and has further recom- 
mended that respondent not be suspended, inasmuch as respondent has 
demonstrated that the deficit in its custodial account has been elim- 
inated. 


FINDINGS OF FACT 


1. (a) The respondent is an individual d/b/a Colorado City Livestock 
Auction located at Colorado City, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Colorado City Livestock Auction, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


2. Respondent during the period from February 28, 1975, to March 
28, 1975, endangered the faithful and prompt accounting and payment 
due owners and consigners of livestock by failing to properly maintain 
and use his Custodial Account for Shippers’ Proceeds of the Colorado 
City Livestock Auction, Colorado City, Texas, in that: 


(a) As of March 28, 1975, respondent had outstanding checks 
drawn on his Custodial Account for Shippers’ Proceeds in the amount of 
$6,704.52 and to offset such checks had an overdraft in said bank ac- 
count in the amount of $5,065.92 and no current proceeds receivable, re- 
sulting in a deficiency of $11,770.44 in funds available to pay shippers’ 
proceeds. 


(b) As of February 28, 1975, respondent had outstanding checks 
drawn on his Custodial Account for Shippers’ Proceeds in the amount of 
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$13,807.10 and to offset such checks had cash in said bank account in 
the amount of $3,742.74, deposits in transit of $7,103.10 and no current 
proceeds receivable, resulting in a deficiency of $2,961.26 in funds 
available to pay shippers’ proceeds. 


(c) Such deficiencies were due to respondent’s failure to deposit in 
his Custodial Account for Shippers’ Proceeds within the time prescribed 
by the regulations an amount equal to the proceeds from sale of con- 
signed livestock. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, respondent 
has wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and sections 201.40, 201.41 and 201.42 of the regulations (9 CFR 
201.40, 201.41 and 201.42). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, directly or through any corporate or other device, in con- 
nection with his operations under the Act, shall cease and desist from: 


1. Making such use of shippers’ proceeds in his possession or control 
as will in any manner endanger or impair the faithful and prompt ac- 
counting and payment due owners and consignors of livestock; 


2. Failing to deposit in his Custodial Account for Shippers’ Proceeds 
within the time prescribed by section 201.42(c) of the regulations (9 CFR 
201.42(c)) an amount equal to the proceeds receivable from the sale of 
consigned livestock; and 


3. Failing to maintain his Custodial Account for Shippers’ Proceeds in 
conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42). 


This order shall become effective on the sixth day after service upon 
respondent. 


Copies hereof shall be served upon the parties. 
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(No. 16,985) 


In re CHARLTON CALIFF. P&S Docket No. 5247. Decided March 23, 
1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in failing to comply with the bonding requirements thereof. Respond- 
ent is ordered to cease and desist from said violation. 


Stephen E. Hart, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on January 
28, 1976, by the Administrator, Packers and: Stockyards Administra- 
tion, United States Department of Agriculture, charging that the re- 
spondent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon thé allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
cease and desist order consented to by the respondent be issued. Com- 
plainant has also recommended that the respondent not be suspended as 
a registrant under the Act because the respondent has filed with the 
Packers and Stockyards Administration a reasonable bond or its 
equivalent as required by the Act and the regulations. 


FINDINGS OF FACT 
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1. (a) The respondent, Charlton Califf, is an individual whose prin- 
cipal place of business is 3019 Morningview Drive, Rapid City, South 
Dakota 57701. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his livestock obligations under the Act was terminated on 
June 2, 1975. Respondent was notified by the Packers and Stockyards 
Administration via certified letter dated April 11, 1975, which was 
delivered to him on April 16, 1975, that if he continued his livestock op- 
erations after June 2, 1975, without bond coverage or its equivalent, as 
required under the Act and the regulations, he would be in violation of 
section 312(a) of the Act and sections 201.29 and 201.30 of the regula- 
tions. Notwithstanding this notice, respondent has engaged in the busi- 
ness of a dealer, buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


CONCLUSONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 
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Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. Copies hereof shall be served upon the parties. 


(No. 16,986) 


In re STERLING COLORADO BEEF CO., a corporation, LEBSACK FEED 
YARDS, INC., a corporation, CERES LAND Co., a corporation, DON 
LEBSACK and JOHN LEBSACK, individuals. P&S Docket No. 5201. 
Decided March 23, 1976, as to Don Lebsack, John Lebsack, and 
Lebsack Feed Yards, Inc. 


Consent Order 


Respondents Don Lebsack, John Lebsack, and Lebsack Feed Yards, Inc., have consented to 
issuance of the order herein against them for violating the Act and regulations with 
respect to commissions, dual pricing and dual ownership interests as found herein. 
The said three respondents are ordered to cease and desist from such violations. 


Terrance J. Wear, for complainant. 
Holland & Hart, Denver, CO, for respondents Lebsack. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding [assigned to this Administrative Law 
Judge on March 9, 1976] under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. § 181 et seq.), hereinafter re- 
ferred to as the Act, instituted by a Complaint and Notice of Hearing 
filed November 11, 1975, by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that the respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR § 201.1 et seq.). 


Pursuant to extensions of time therefor, respondents Don Lebsack, 
John Lebsack and Lebsack Feed Yards, Inc. filed answers on December 
29, 1975, in which they admit the jurisdictional allegations contained in 
the Complaint and Notice of Hearing, neither admit nor deny the re- 
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maining allegations, waive oral hearing and further procedure under the 
rules of practice (9 CFR § 202.1 et seq.) and consent to the issuance of a 
Consent Decision containing a specified order and findings of fact and 
conclusions based upon the allegations set forth in the Complaint and 
Notice of Hearing, the order to be effective on the sixth day after service 
upon the respondents. Complainant has recommended that the order 
consented to by respondents Don Lebsack, John Lebsack and Lebsack 
Feed Yards, Inc. be issued and that upon the issuance of such order this 
proceeding be considered concluded against them. In its recommenda- 
tion, complainant stated that the recommendation as to respondents 
Don Lebsack, John Lebsack and Lebsack Feed Yards, Inc. in no way af- 
fects the proceedings against respondents Sterling Colorado Beef Co. 
and Ceres, Inc. (formerly Ceres Land Co.) and is not to be interpreted as 
prejudicing complainant’s case against respondents Sterling Colorado 
Beef Co. and Ceres, Inc. or as binding on said respondents. 


FINDINGS OF FACT 


1. (a) Don Lebsack is an individual doing business as Don Lebsack 
Cattle Corp., whose principal place of business is located at Atwood, Col- 
orado, and whose business address is Atwood, Colorado 80722. 


(b) Respondent Don Lebsack at all times material herein was: 


(1) Engaged in the business of a dealer buying and selling 
livestock in commerce as the agent of the vendor or purchaser, and 


(2) Operating, controlling or maintaining a substantial interest 
in a custom feedlot. 


2. (a) John Lebsack is an individual whose business mailing address 
is clo Lebsack Feed Yards, Inc., Atwood, Colorado 80722. 


(b) Respondent John Lebsack at all times material herein was: 
(1) President of respondent Lebsack Feed Yards, Inc.; 


(2) Engaged in the business of a dealer buying and selling live- 
stock in commerce as the agent of the vendor or purchaser, and 


(3) Operating, controlling or maintaining a substantial interest 
in a custom feedlot. 


1. The pertinent allegation of the Complaint did not contain “Inc.” but, it is appropriate 
that Respondent be so designated. 
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3. (a) Lebsack Feed Yards, Inc., hereinafter referred to as respondent 
Lebsack Feed Yards, is a Colorado corporation with its principal place of 
business located at Atwood, Colorado, and whose business address is At- 
wood, Colorado 80722. 


(b) Respondent Lebsack Feed Yards at all times material herein 
was: 


(1) Engaged in the business of a dealer buying and selling 
livestock in commerce as the agent of the vendor or purchaser. These 
dealer services were provided through Mr. Don Lebsack, doing business 
as the Don Lebsack Cattle Corp., an individual acting as vice-president 
of and owning a substantial interest in respondent Lebsack Feed Yards; 
and 


(2) A custom feedlot feeding livestock for the accounts of 
others. 


4. (a) Respondent Don Lebsack is a member of the family group 
which owns and operates respondent Lebsack Feed Yards and is also sole 
owner and operator of the Don Lebsack Cattle Corp. Respondent Don 
Lebsack, doing business as Don Lebsack Cattle Corp., performs buying 
and selling services in connection with the purchase and sale of cattle for 
respondent Lebsack Feed Yards. 


(b) Respondent Sterling Colorado Beef Co., hereinafter referred to 
as respondent Sterling, at all times material herein, had in effect a dual 
pricing system which it utilized in the purchase of slaughter livestock. 
Pursuant to said dual pricing system, respondent Sterling paid one price, 
which was a higher price, to sellers of livestock who were also share- 
holders in respondent Sterling, and another price, which was a lower 
price, to sellers of livestock who were not shareholders in said respond- 
ent. 


(c) During the period October, 1972, through August, 1974, re- 
spondent Lebsack Feed Yards, a major stockholder in respondent Ster- 
ling, was engaged in the business of feeding cattle on a custom basis for 
customer-investors, one such customer being a corporation known as 
Cattle Science Capital Corporation (CSCC). Respondent Don Lebsack, 
doing business as Don Lebsack Cattle Corp., made arrangements for 
CSCC cattle to be slaughtered at respondent Sterling’s plant under the 
name of stockholder respondent Lebsack Feed Yards. In making settle- 
ment for these CSCC cattle, respondent Sterling paid respondent Don 
Lebsack the shareholder premium price due shareholder respondent 
Lebsack Feed Yards. Respondent Don Lebsack in turn remitted the com- 
plete payment to CSCC. 
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(d) In the fall of 1973, CSCC requested and began receiving direct 
payments for CSCC cattle sold to respondent Sterling with the under- 
standing that CSCC would continue to receive shareholder premium 
prices for their livestock. Respondents Don Lebsack and John Lebsack, 
in connection with these livestock sales and without the knowledge or 
consent of CSCC, wilfully directed respondent Sterling to pay CSCC 
non-shareholder prices and to remit the differential between the share- 
holder and non-shareholder prices to Don Lebsack as an alleged commis- 
sion based upon the sale of said livestock. These alleged commissions, 
paid during the period beginning on or about November 6, 1973, 
through on or about December 12, 1973, amounted to approximately 
$17,683.00 and were received by respondent Don Lebsack notwithstand- 
ing the fact that no selling services were rendered by him, and that 
under the terms of a contract between CSCC and respondent Lebsack 
Feed Yards executed on October 18, 1973, any such selling services 
rendered were to be handled without charge by respondent Lebsack Feed 
Yards. 


5. (a) At all times material herein, respondents Don Lebsack and Leb- 
sack Feed Yards held or maintained a substantial ownership interest in 
respondent Sterling, a packer as defined under the Act and regulations, 
while at the same time participating in the management of and main- 
taining a substantial ownership interest in a custom feedlot and a dealer 
business. At all such times, respondent Lebsack Feed Yards held 1,500 
shares (8.05% of the total outstanding shares) of stock in respondent 
Sterling, and respondent Don Lebsack, in turn, maintained a substantial 
ownership interest in respondent Lebsack Feed Yards. 


(b) At all times material herein, respondent John Lebsack main- 
tained a substantial ownership interest in and served as a member of the 
Board of Directors of respondent Sterling, a packer as defined under the 
Act and regulations, while at the same time participating in the man- 
agement of and maintaining a substantial ownership interest in a 
custom feedlot and a dealer business. At all such times, respondent John 
Lebsack maintained a substantial ownership interest in respondent Leb- 
sack Feed Yards. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact No. 4, respondents 
Don and John Lebsack have wilfully violated section 312(a) of the Act (7 
U.S.C. § 213(a)). 
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By reason of the facts alleged in Finding of Fact No. 5, respondents 
Don Lebsack, John Lebsack and Lebsack Feed Yards have wilfully vio- 
lated section 312(a) of the Act, supra, and sections 201.68(b) and 
201.70a(b) of the regulations (9 CFR §§ 201.68(b) and 201.70a(b)). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondents Don Lebsack, John Lebsack and Lebsack Feed Yards, 
Inc., directly or through any corporate or other device, in connection 
with their activities subject to the Act, shall cease and desist from: 


1. Assessing or collecting commissions or other payments in connec- 
tion with purchases or sales of livestock without performing buying or 
selling services in connection with such livestock purchases or sales; and 


2. Assessing or collecting duplicate commissions or other payments 
for buying and selling services rendered in connection with such pur- 
chases or sales of livestock. 


Additionally, respondents John Lebsack and Lebsack Feed Yards, 
Inc., directly or through any corporate or other device, in connection 
with their activities subject to the Act, shall cease and desist from hav- 
ing a substantial ownership interest in any packer, or participating in 
the management or operation of any packer while, at the same time, 
maintaining ownership in a dealer or market agency or participating in 
or controlling the management or operation of a dealer or market 
agency. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondents. Copies hereof shall be served upon all parties hereto. 
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(No. 16,987) 
In re MorRISCRAIN. P&S Docket No. 5239. Decided March 24, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in failing to comply with the bonding requirements thereof. Respond- 
ent is ordered to cease and desist from said violation. 

Stephen E. Hart, for complainant. 

R. Odell, Lexington, KY, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a complaint filed on January 
12, 1976, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the re- 
spondent has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
cease and desist provisions of the order consented to by the respondent 
be issued. Complainant has also recommended that the respondent not 
be suspended as a registrant under the Act because the respondent has 
filed with the Packers and Stockyards Administration a reasonable bond 
or its equivalent as required by the Act and the regulations. 


FINDINGS OF FACT 


1. (a) The respondent, Morris Crain, is an individual whose address is 
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Perryville, Kentucky 40468. 
(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The Trust Fund Agreement which respondent maintained to secure 
the performance of his livestock obligations under the Act and regula- 
tions was liquidated on October 11, 1974. Respondent was notified by 
the Packers and Stockyards Administration via certified letter dated 
September 19, 1975, which was delivered on September 27, 1975, that if 
he continued his livestock operations in commerce without bond coyer- 
age or its equivalent, as required under the Act and the regulations, he 
would be in violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer, buying and selling live- 
stock in commerce for his own account, without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and the 
regulations. 


CONCLUSION 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


Such order shall have the same force and effect as if entered after full 





he 
sp 


D. 


9 


De 


19 
ve 
su 


res 


pre 
cor 





PIEPMEIER v. DIXON LIVESTOCK COMM. CO. 265 
Cite as 35 A.D. 265 


hearing and shall be effective on the sixth day after service upon re- 
spondent. Copies hereof shall be served upon the parties. 


(No. 16,988) 


DALE W. PIEPMEIER v. DIXON LIVESTOCK COMMISSION COMPANY and 
KANSAS CITY STOCK YARDS COMPANY. P&S Docket No. 5005. 
Decided March 25, 1976. 


Order of Dismissal 


This order is issued in accordance with the facts and circumstances as set forth herein. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing on No- 
vember 15, 1973, of a complaint in which complainant alleges in 
substance that he caused an animal to be delivered to the Kansas City 
stockyards, and consigned to respondent Dixon Livestock Commission 
Company (Dixon), which was falsely reported to have been hauled to a 
packer and slaughtered as a cripple, with no compensation to complain- 
ant. 


Copies of the complaint and of the investigation report prepared by 
the Packers and Stockyards Administration and filed in this proceeding 
pursuant to the rules of practice (9 CFR § 202.40), were served on the 
respondents on May 9 and 10, 1974. A copy of the investigation report 
was served on complainant on May 10, 1974. Answers were filed, by re- 
spondent Kansas City Stock Yards Company on May 21, 1974, and by 
respondent Dixon on May 30, 1974. 


No party having requested an oral hearing, the proceeding was 
handled under the “shortened” procedure provided for in the rules of 
practice (9 CFR §§ 202.17 and 202.53). Pursuant to that procedure, 
complainant filed nothing, and respondents filed only letters. 
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The investigation report, part of the record pursuant to the rules of 
practice, shows that on September 11, 1973, a trucker picked up five red 
and white cows at complainant’s farm and hauled them to the Kansas 
City stockyards. The animals were consigned to respondent Dixon. They 
were driven by Kansas City Livestock Exchange, not a party herein, to 
the alley assigned to respondent Dixon and penned in pen no. 12-59. 
Early the next morning an employee of respondent Dixon found one of 
them down in a “split” position. After trying to get the cow up without 
success, he called the cripple service at the stockyard to haul the cow to 
John Bickelmeyer Meat Company, Inc., not a party herein, for salvage. 
A state inspector, one Pruitt, not a party herein, condemned the cow, 
stating “emaciation and fever” as its “diagnosis or condition.” Nothing 
was realized on account of salvage. 


Complainant contended in substance that the condemnation for 
emaciation and fever, indicates that whatever cow was hauled away as a 
cripple, could not have been one of his cows. 


The file contains an affidavit of one Namon R. Paris, who hauled com- 
plainant’s cows on September 11, 1973. Paris states, “The Cripple Serv- 
ices invoice shows the weight of the [condemned] cow as 900 lbs. It was 
this fact that made me question the transaction since I’m sure that Mr. 
Piepmeier’s cow would have weighed 1100 lbs.” 


The file also contains an affidavit of W. R. Spillman, not a party 
herein, an employee of respondent Dixon. Spillman states, “The 
[condemned] cow was carrying pretty good flesh and if I understand the 
definition of the word ‘emaciation’ the cow should not have been con- 
demned for that reason. Although, she could have been condemned for 
other reasons.” 


The evidence is not sufficient to establish that, if the animal con- 
demned by Pruitt for emaciation and fever was another animal, substi- 
tuted for complainant’s, such a substitution was made by either of the 
respondents. There is no evidence that, if Pruitt made an incorrect 
diagnosis, either respondent caused him to do so. Nor is there sufficient 
evidence of any negligence or other failure on the part of respondents to 
perform a duty required by the Act, or any other violation of the Act by 
respondents. We are without sufficient basis for ordering either of the 
respondents to pay reparation to complainant on account of the events 
in question in this proceeding. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
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Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On complainant’s right to judicial review hereof, see United States v. 
I.C.C., 337 U.S. 426. 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 16,989) 


In re GILES LOWERY STOCKYARDS, INC., d/b/a LUFKIN LIVESTOCK 
EXCHANGE. P&S Docket No. 4782. Decided March 26, 1976. 


Rate-making procedure — challenges to — Rate-making principles — applica- 
bility of 


Complainant’s rate-making procedure is reasonable and its rate-making principles 
employed herein are applicable to respondent’s auction stockyard. Respondent’s 
challenges thereto are found to be without merit. 


Buildings and equipment — rate of return on 


Complainant’s rate of return as set forth herein is consistent with that allowed in other 
regulated industries and is just and reasonable. 


Reasonable revenue requirements — increase 


An increase in the reasonable revenue requirements does not result in a change in the pro- 
posed tariff. 


Rates and charges of respondent — unjust and unreasonable — Complainant’s 

proposed rates and charges — just, reasonable and nondiscriminatory — Com- 

plainant — Proposed Tariff IV — adoption of — Order to respondent to assess 
accordingly 


Where the rates and charges of respondent are unjust, unreasonable and prohibited by law, 
and the rates and charges as proposed by complainant in its Proposed Tariff IV are 
just, reasonable, and nondiscriminatory, respondent is ordered to assess those rates 
and charges as set forth in the Order herein. 
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Thomas C. Heinz, for complainant. 
Robert Flournoy, Lukfin, TX, for respondent. 
John A. Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), involving the rates and charges assessed 
by the respondent corporation for rendering auction market services at 
the Lufkin Livestock Exchange, Lufkin, Texas. 


On March 28, 1973, respondent filed with complainant a new tariff 
(Tariff No. IV), which was to go into effect on April 16, 1973, and which 
would have assessed greater rates and charges for auction market serv- 
ices than the tariff (Tariff No. III) then on file and in effect. Tariff No. 
Ill, which had been in effect since September 4, 1972, was accepted for 
filing by complainant on the basis of financial information contained in 
respondent’s annual report to complainant for the fiscal year ending 
June 30, 1972. Upon filing Tariff IV, respondent furnished no addi- 
tional information in support of the increase in the rates and charges. 
Thereafter complainant concluded that a further rate increase would be 
unreasonable, and by Complaint, Order of Suspension and Notice of 
Hearing, filed herein on April 13, 1973, complainant suspended the 
operation and use of Tariff IV for a period of 30 days. The Complaint, 
Notice of Hearing and Order of Suspension was published in the Federal 
Register on May 9, 1973 (38 F.R. 12143), and among other things stated 
that “respondent and all other interested parties will have a right to ap- 
pear” and present relevant evidence. The suspension was subsequently 
extended for an additional 30 days, followed by publication in the Fed- 
eral Register on May 23, 1973 (38 F.R. 13590). Thereafter, Tariff IV 
became effective. 


An oral hearing was conducted before Chief Administrative Law 
Judge John A. Campbell on June 25 and 26, 1974, in Lufkin, Texas. 
Robert Flournoy, Esquire, of Lufkin, Texas, represented respondent, 
and Thomas C. Heinz, Esquire, Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C., represented the 
complainant. 
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The parties filed Stipulation 1 on June 14, 1974; Stipulation 2 became 
a part of the record during the hearing; and Stipulation 3 was filed after 
the hearing on August 9, 1974. 


Chief Judge Campbell filed an Initial Decision and Proposed Order on 
August 25, 1975, in which he sustained the complainant’s position as to 
all of the issues, and concluded that the rates and charges proposed by 
complainant in the administrative proceeding, which are lower than 
those charged by respondent in its Tariff IV, “are reasonable and non- 
discriminatory, and are the rates and charges which Respondent should 
assess for its services and the use of its facilities” (Initial Decision, pp. 
35-36). 


On October 10, 1975, the respondent appealed the Initial Decision and 
Proposed Order to the Judicial Officer. Final administrative authority to 
decide rate cases under the Packers and Stockyards Act has been 
delegated to the Judicial Officer (37 F.R. 28475; 38 F.R. 10795).? Oral 
argument before the Judicial Officer was heard on November 21, 1975. 
A tentative Decision and Order was filed February 13, 1976, virtually 
identical to this Decision and Order. 


RELEVANT STATUTORY PROVISIONS 


The Packers and Stockyards Act defines the term “stockyard” to mean 
“any place, establishment, or facility commonly known as stockyards, 
conducted, operated, or managed for profit or nonprofit as a public 
market for livestock producers, feeders, market agencies, and buyers, 
consisting of pens, or other inclosures, and their appurtenances, in 
which live cattle, sheep, swine, horses, mules, or goats are received, held 
or kept for sale or shipment in commerce” (7 U.S.C. 202(a)).? 


After the Secretary ascertains that a stockyards comes within the 
statutory definition, he is required to “give notice thereof to the stock- 
yard owners concerned, and give public notice thereof by posting copies 


1. The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program. 


2. Following the parlance of the trade, the terms “stockyard” and “stockyards” are used 
herein interchangeably to refer to an individual livestock market. 
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of such notice in the stockyard, and in such other manner as he may 
determine” (7 U.S.C. 202(b)). Such stockyards are referred to as “posted” 
stockyards. 


The Act defines the term “stockyard owner” to mean “any person en- 
gaged in the business of conducting or operating a stockyard” (7 U.S.C. 
201(a)). The term “market agency” is defined as “any person engaged in 
the business of (1) buying or selling in commerce livestock on a commis- 
sion basis or (2) furnishing stockyard services” (7 U.S.C. 201(c)). 


“Stockyard services” means “services or facilities furnished at a stock- 
yard in connection with the receiving, buying, or selling on a commission 
basis or otherwise, marketing, feeding, watering, holding, delivery, 
shipment, weighing, or handling in commerce, of livestock” (7 U.S.C. 


201(b)). 


Section 304 of the Act states that “[a]ll stockyard services furnished 
pursuant to reasonable request made to a stockyard owner or market 
agency at such stockyard shall be reasonable and nondiscriminatory and 
stockyard services which are furnished shall not be refused on any basis 
that is unreasonable or unjustly discriminatory” (7 U.S.C. 205). 


Section 305 of the Act provides that “{aJll rates or charges made for 
any stockyard services furnished at a stockyard by a stockyard owner or 
market agency shall be just, reasonable, and nondiscriminatory, and any 
unjust, unreasonable, or discriminatory rate or charge is prohibited and 
declared unlawful” (7 U.S.C. 206). 


Section 310 of the Act provides that whenever after full hearing the 
Secretary is of the opinion that any rate or charge of a stockyard owner 
is or will be unjust, unreasonable, or discriminatory, the Secretary may 
determine and prescribe what will be the just and reasonable rates or 
charges to be thereafter in such case observed as both the maximum and 
minimum to be charged (7 U.S.C. 211). Specifically, § 310 of the Act 
provides (7 U.S.C. 211): 


Whenever after full hearing upon a complaint made as provided in section 210 of 
this title, or after full hearing under an order for investigation and hearing made by 
the Secretary on his own initiative, either in extension of any pending complaint or 
without any complaint whatever, the Secretary is of the opinion that any rate, 
charge, regulation, or practice of a stockyard owner or market agency, for or in con- 
nection with the furnishing of stockyard services, is or will be unjust, unreasonable, 
or discriminatory, the Secretary — 


(a) May determine and prescribe what will be the just and reasonable rate or 
charge, or rates or charges, to be thereafter in such case observed as both the max- 
imum and minimum to be charged, and what regulation or practice is or will be just, 
reasonable, and nondiscriminatory to be thereafter followed; and 
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(b) May make an order that such owner or operator (1) shall cease and desist 
from such violation to the extent to which the Secretary finds that it does or will 
exist; (2) shall not thereafter publish, demand, or collect any rate or charge for the 
furnishing of stockyard services more or less than the rate or charge to prescribed; 
and (3) shall conform to and observe the regulation or practice so prescribed. 


Section 313 of the Act provides that orders of the Secretary pre- 
scribing rates and charges “shall take effect within such reasonable time, 
not less than five days, as is prescribed in the order, and shall continue 
in force until his further order, or for a specified period of time, ac- 
cording as is prescribed in the order, unless such order is suspended or 
modified or set aside by the Secretary or is suspended or set aside by a 
court of competent jurisdiction” (7 U.S.C. 214). 


FINDINGS OF FACT 


1. Respondent Giles Lowery Stockyards, Inc., d/b/a Lufkin Livestock 
Exchange, is a corporation with a place of business at Lufkin, Texas. 


2. Respondent is, and at all times material herein was: 


(a) engaged in the business of conducting the Lufkin Livestock Ex- 
change, a posted stockyard under the Act; 


(b) engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(c) registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


3. Giles Lowery Stockyards, Inc., owns two stockyards, the Lufkin 
Livestock Exchange and the Bay City Livestock Commission. Giles 
Lowery is active in both stockyards. The Lufkin Livestock Exchange was 
posted in March 1959 and was incorporated in February 1960. Herbert 
Lowery then owned 98% of the shares of stock in the corporation and 
Giles Lowery owned 1%. In November 1968, Giles Lowery purchased 
the Lufkin Livestock Exchange from Herbert Lowery. In December 
1968, the Giles Lowery Stockyards, Inc., became a separate corporation. 
Since then, Giles Lowery has been President and sole owner of Giles 
Lowery Stockyards, Inc. (Tr. 7-9). 


4. Complainant accepted for filing (without determining the reason- 
ableness thereof) respondent’s Tariff III effective September 4, 1972, 
based upon respondent’s annual report for the fiscal year ending June 
30, 1972. Subsequently, on March 28, 1973, respondent filed proposed 
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Tariff IV to become effective April 16, 1973, which assessed increased 
rates and charges for its auction market services and which was based on 
the earlier June 30, 1972, annual report. Complainant concluded that 
the rates and charges proposed in Tariff IV were unreasonable, and 
suspended the operation of the tariff for a period of 60 days (Stipulation 
1; Tr. 6-7, 75-78, 144-145, 151-152). 


5. Complainant’s original conclusion that the rates and charges pro- 
posed in Tariff IV were unreasonable was based on the fact that the pro- 
posed tariff was supported only by respondent’s annual report submitted 
for the period ending June 30, 1972. Since the complainant did not have 
any current information from the respondent justifying an increase, the 
proposed tariff was suspended for 60 days. 


Subsequently, the complainant conducted an audit of respondent’s 
books and records for the period July 1, 1972, through June 30, 1973, 
which is the respondent’s fiscal year. This is the “base period” used by 
complainant for the purposes of this rate proceeding. The complainant’s 
present conclusion that the respondent’s rates and charges proposed in 
Tariff IV are unreasonable is based on that audit of respondent’s books 
and records (Tr. 6-7). 


6. The method followed by the complainant in analyzing respondent’s 
Tariff IV, which is the same method followed by complainant in analyz- 
ing all auction rates (except that usually an audit is not made), is set 
forth as Exhibit X attached to Stipulation 3 filed August 9, 1974 (see Tr. 
10-11, 145-146; Comp. Ex. 1). 


The rate analysis begins with an examination of the stockyard’s cost of 
operation. Most of the market’s expenses are presumed to be reasonable 
and necessary for efficient operation of the stockyards unless shown 
otherwise. In the present case, of the $203,846.57 shown on respond- 
ent’s books and records as total expenses for the base period, 62% 
thereof, or $125,764.37, were accepted by complainant as reasonable 
and necessary. 


Any expenses which complainant determines are not properly charge- 
able to the stockyards are subtracted from the total expenses. Four 
categories of expenses which are properly chargeable to the stockyards 
are subtracted and later replaced by allowances which the complainant 
determines to be reasonable for such expenses. Such allowances may be 
more or less than the actual expenses of the market. The expenses 
replaced by allowances are as follows: 


First, the compensation paid by a market to an owner for his work and 
for his management is removed and replaced by allowances for work and 
management determined by complainant’s formula. 
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Second, interest paid by the stockyards is removed from the total ex- 
penses, and an allowance is later included for a return on working 
capital. Third, bad debts are excluded and replaced by an allowance 
based on industry averages. 


Fourth, “Business Getting and Maintaining” expenses are removed 
and replaced by an allowance. The category of Business Getting and 
Maintaining expenses includes losses sustained by the market as market 
support activities. 


After the various expense items are removed from the total expenses, 
the resulting figure is referred to as the “Adjusted Expenses,” which 
totalled $125,764.37 in the present case. 


To the Adjusted Expenses are added the complainant’s allowances for 
“Compensation for Working Owners;” “Owner’s Management and In- 
terest on Working Capital;” “Business Getting and Maintaining” ex- 
penses; and “Bad Debts.” In addition, the complainant adds to the Ad- 
justed Expenses an allowance for the return on buildings and equipment 
(computed at 8% of original cost, less depreciation), an allowance for the 
use of land in connection with the stockyards and an allowance for 
operating margin. 


The Adjusted Expenses together with the sum of the allowances 
equals the “Total Reasonable Revenue Requirements” of the market. 


A comparison of the Total Reasonable Revenue Requirements with the 
Total Revenue (Selling Commissions and Yardage) resulting from the 
market’s tariff is the final step which shows whether the market’s pres- 
ent rates result in Total Revenue greater than the market’s Total 
Reasonable Revenue Requirements. 


The complainant’s cost and revenue analysis for the respondent’s 
stockyards for the base period July 1, 1972, through June 30, 1973, is 
shown in Figure 1, which follows. The individual items on Figure 1 are 
discussed seriatim in the following Findings of Fact. 


LUFKIN LIVESTOCK EXCHANGE 
LUFKIN, TEXAS 


COST AND REVENUE ANALYSIS FOR RATE PURPOSES AFTER AUDIT 
(BASE PERIOD 7/1/72 — 6/30/73) 


Adjustments 
(Removals) 
1. Expenses per Rate Audit $203,846.57 
2. LESS: Compensation to Owner 
3. Salary $14,070.00 
4, Solicitor’s Fee 6,307.29 


Figure — 1 cont.... 
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...cont. 


Total Compensation 


LESS: Interest paid 
Bad debts 
Pasture rent 
Trucking & Hauling 
Church contributions 
Donations 
Non-Auction Market Expenses 
Total 
LESS: Business Getting & Maintaining 
Expenses 
Advertising 
Solicitor’s Expense 
Market Support—Per Books 
Market Support—Confirmed 
[4,063.59] 
Market Support—Unconfirmed 
[20,176.17] 
Total 


Adjusted Expenses ($203,846.57 less 
L5, 13, 21) 


Adjusted Expenses 

PLUS: Compensation for 
Owners 

Allowance for Owner’s 
Management and Interest on 
Working Capital 

Total allowance for Owner’s 
Efforts 

Allowance for Business Getting 
and Maintaining (L 16+ 17+19) 

Allowance for return on buildings 
and equipment 

Allowance for use of land 

Allowance for additional 
depreciation 

Allowance for Bad Debts 


Working 


PLUS: 


(L 22+25+31) 


. PLUS: Allowance For Operating Margin 


Total Reasonable Revenue Requirements 

Total Revenue (Selling Commissions & 
Yardage) Per Audit 

Current Revenue in excess of requirement 
(L 35-L 34) 


Figure — 1 


Adjustments 
(Removals) 


14,537.05 


1,318.75 


2,497.34 
500.00 
24,239.76 


Adjustments 
(Additions) 


15,839.40 


4,259.10 


7,060.93 


2,398.60 
3,407.28 


609.81 
2,769.89 


22,715.20 


$20,377.29 


30,467.81 


27,237.10 


20,098.50 


16,246.51 


125,764.37 


125,764.37 


162,109.38 
184,824.58 
214,175.41 


29,350.83 
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7. The respondent’s total expenses in the rendition of auction market 
services during the base period (July 1,1972-June 30, 1973), as shown 
by its books and records, were $203,846.57 (Fig. 1, line 1; Tr. 12). 


8. During the base period, respondent paid to Mr. Giles Lowery, who 
owns 100% of the corporate stock of the respondent, $20,377.29, con- 
sisting of $14,070 in salary and $6,307.29 as a livestock solicitor’s fee 
(Fig. 1, lines 3-5). The compensation of $20,377.29 paid by respondent 
to its working owner was removed by complainant since it was not an 
amount arrived at through arms-length bargaining (Tr. 13-14, 79-88). 
An allowance to compensate Mr. Lowery as a working owner was later 
added (see Finding 17, infra). 


9. During the base period, respondent paid $14,537.05 in interest 
on outstanding debts (Fig. 1, line 6). Such interest was paid on a Small 
Business Administration loan to liquidate debts, and not for capital im- 
provements. 


This interest expense was removed by complainant on the grounds 
that it should not be borne by the consignors of livestock, the ratepayers, 
but by the corporation’s shareholders. If such interest is not removed, 
the ratepayers would be paying twice for the borrowed funds, once in 
the form of interest and once in the form of depreciation expenses 
allowed on depreciable assets purchased with the borrowed funds (Tr. 
14, 88-91). No issue is raised on appeal with respect to this item. 


10. During the base period, respondent incurred bad debt losses of 
$4,410.23, which were removed by complainant (Fig. 1, line 7). Since a 
stockyard operator is required by the Act and the regulations (7 U.S.C. 
208, 213; 9 CFR 201.43) to pay consignors by the next business day 
following the sale of their livestock the net proceeds thereof, whether or 
not the purchasers pay, stockyards may, and generally do, incur some 
bad debt expense. However, in some cases, an extraordinarily large bad 
debt expense for a particular year has been the sole basis for a request to 
increase rates. In order to prevent requests for increased rates from be- 
ing based on what complainant regards as unreasonable bad debt ex- 
penses, actual bad debt expenses are removed and replaced with an 
allowance, discussed in Finding 23, infra (Tr. 14, 92-94, 169). 


11. During the base period, respondent paid $300 for rent on a pasture 
about 5 or 10 miles distant from the auction market (Fig. 1, line 8). This 
was excluded by complainant because complainant determined that the 
pasture was not used or useful for auction market purposes (Tr. 15, 
95-97). 


12. During the base period, respondent expended $9,370.78 for truck- 
ing and hauling services (Fig. 1, line 9). This was deducted from the 
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allowed expenses because the respondent’s records were inadequate and 
did not indicate that consignors of the market had benefited from these 
expenses (Tr. 15-17, 95-105; Comp. Ex. 2). 


13. During the base period, respondent made contributions to 
churches of $70.00 and donations to other organizations and individuals 
of $461.00 (Fig. 1, lines 10 and 11). These expenses were removed by 
complainant because it is not considered reasonable that ratepayers 
make involuntary donations to charities not of their choice (Tr. 17-18, 
105-106). No issue is raised on appeal with respect to these items. 


14. During the base period, respondent incurred miscellaneous ex- 
penses of $1,318.75, which were deducted by complainant on the ground 
that the expenses were not related to the auction market business (Fig. 
1, line 12). The $1,318.75 deducted by complainant consists of the 
following items: 


(a) the proportionate share ($167.82) of a bond premium covering 
the Bay City operation (Tr. 18-19, 107; Comp. Ex. 3); 


(b) franchise taxes of $93.94 applicable to Bay City Livestock Ex- 
change, but paid by the Lufkin Livestock Exchange (Tr. 19, 111; Comp. 
Ex. 3); 


(c) legal fees of $25 and accounting fees of $500 which were for 
services received in the year preceding the base period (respondent’s ac- 
counts are kept on an accrual basis, i.e., expenses are to be entered on the 
books when accrued and not when paid) (Tr. 19, 111-112, 354; Comp. Ex. 
3); and 


(d) a depreciation expense ($292.95) and a utility expense 
($239.04), totalling $531.99, associated with a house adjacent to the auc- 
tion market, which is furnished by the market to Mr. Leonard Miller and 
occupied by Mr. Miller and his family. 


The employee, Mr. Miller, is a caretaker-custodian who is at the mar- 
ket seven days a week. He is required to live in the house furnished by 
the market. He prevents vandalism and answers the telephone during 
the week when office personnel are not at the market. He helps receive 
cattle if they are consigned early; does minor repairs; keeps the grass 
cut; cleans up; and is “kind of a utility man” (Tr. 19, 107-111, 379-380; 
Comp. Ex. 3). The employee, Mr. Miller, receives a salary of approx- 
imately $250 per week. 


The complainant removed the expenses incident to this house because 
complainant felt it is inappropriate for ratepayers to be asked to support 
an auction market employee’s family beyond the amount of the salary 
paid that employee (Tr. 19, 107-111; Comp. Ex. 3). 
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Of the foregoing miscellaneous items totalling $1,318.75, the re- 
spondent challenges on appeal only the-last item relating to the $531.99 
associated with the house occupied by Mr. Leonard Miller. 


15. During the base period, respondent’s books and records showed 
Business Getting and Maintaining expenses totalling $27,237.10 (Fig. 1, 
line 21). Of this amount, $2,497.34 was expended for advertising 
designed to promote the interests of consignors (Fig. 1, line 16); $500 
was expended as livestock “solicitor’s expense” (Fig. 1, line 17); and 
$24,239.76 was entered in an account labeled by respondent as “market 
support” (Fig. 1, line 18). Of the $24,239.76 “market support” expenses, 
only $4,063.59 could be verified and confirmed by complainant’s audit 
(Fig. 1, line 19). 


All of the Business Getting and Maintaining expenses totalling 
$27,237.10 were deducted by complainant (Fig. 1, line 21), but the ex- 
penses for advertising ($2,497.34), livestock solicitor’s expense ($500) 
and the confirmed market support expenses ($4,063.59) were subse- 
quently added back by complainant (Fig. 1, line 26). 


Market support is the term generally used in the auction market busi- 
ness to describe the bidding by a market operator or his representative 
at auction which bidding ends in the purchase of the animal by the 
market. Such bids are placed not with the intention to purchase the 
animal, but rather to stimulate bids from other buyers. This process is 
entirely voluntary; many markets do not engage in it. 


Animals purchased through market support are either again run 
through the auction ring at the same market or transported to another 
market for sale. The market support account at a market is charged with 
the losses, if any, associated with disposing of such animals. Where ap- 
plicable, these losses include transportation costs, feed costs and the dif- 
ference between the. purchase price at which the market bought the 
animal and the selling price of the animal when the market sold it. 


Complainant treated as confirmed market support expenses those ex- 
penses resulting from the purchase by respondent at respondent’s mar- 
ket of specific, identifiable cattle consigned to the market, plus expenses 
flowing from the sale by respondent of such cattle to named, identifi- 
able, third-party purchasers. In other words, in order to confirm market 
support expenses, it is necessary to trace the animals head-by-head from 
consignors to ultimate purchasers (Tr. 23-29, 117-127, 134-142, 
147-149, 334; Comp. Ex. 5). 


16. Subtracting the foregoing deductions referred to in Findings 8-15, 
supra, which total $78,082.20, from the respondent’s total book ex- 
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penses of $203,846.57 results in the respondent’s Adjusted Expenses of 
$125,764.37 (Fig. 1, line 22). Under the complainant’s rate analysis pro- 
cedure, various additions are made to the market’s Adjusted Expenses 
(Fig. 1, lines 23-33). These additions are set forth in the following Find- 
ings of Fact. 


17. The complainant added an allowance of $15,839.40 to compensate 
Mr. Giles Lowery as a “working” owner of the respondent stockyards 
during the base period (Fig. 1, line 23). Mr. Lowery’s primary function at 
the weekly auction sale is to serve as “starter.” A “starter” sets the start- 
ing price or opening bid of consigned cattle when such cattle are placed 
in the auction ring and put up for sale (Tr. 160). 


The allowance of $15,839.40 made for respondent’s working owner 
was derived from a compensation formula used by complainant in rate 
analyses (Comp. Ex. 6; see, also, Comp. Ex. III attached to Stipulation 3, 
filed August 9, 1974). The compensation formula provides 50¢ per 
animal unit on the first 20,000 units sold at the market, 25¢ per unit on 
the next 20,000 and 5¢ per unit for each unit over 40,000. One cattle, 
one horse or one mule equals one animal unit under this formula. A hog 
equals one-third of a unit and a sheep equals one-fourth of a unit (Comp. 
Ex. 6). 


During the base period, the respondent stockyards received on con- 
signment 56,788 animal units, consisting of 56,292 cattle, 827 hogs, and 
220 horses (Comp. Ex. 6). 


18. The complainant added an allowance for Owner’s Management and 
Interest on Working Capital during the base period of $4,259.10 (Fig. 1, 
line 24). This allowance was computed on the basis of 6.25¢ per animal 
unit for management ($3,549.25) and 1.25¢ per animal unit for interest 
on working capital ($709.85). These amounts are allowed whether or not 
the owner is actively engaged in the operation of the market on sale days 
(Tr. 30-33, 160-163, 207-218, 273-287; Comp. Exs. 6, 12; Comp. Exs. IV 
and IX attached to Stipulation 3, filed August 9, 1974). The portion of 
the allowance for interest on working capital is not challenged on ap- 
peal. 


19. An allowance of $7,069.93 was added for respondent’s Business 
Getting and Maintaining expenses during the base period (Fig. 1, line 
26). This allowance is based on 25¢ per animal unit sold at auction 
during the base period, or actual, confirmed expenses during the base 
period, whichever is less. In this case, the allowance was based on the ac- 
tual, confirmed expenses referred to in Finding 15, supra. 


20. An allowance of $2,398.60 was added for respondent’s return on 
buildings and equipment during the base period (Fig. 1, line 27). This 
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allowance was computed on the basis of 8% of the original cost of the 
buildings (and improvements) and equipment, less depreciation. 


Records filed with complainant show that as of December 31, 1967, 
the undepreciated book value of the Lufkin Livestock Exchange facility 
was $76,817.18. Accumulated depreciation of $51,383.55 left the net 
book value of the buildings and equipment of $25,433.63 as of this date. 
In December of 1968, Mr. Giles Lowery purchased the facility from its 
original owner, and the operation changed from a calendar year basis to 
a fiscal year basis ending on June 30 of each year. It was, therefore, 
necessary to estimate the net book value of the assets as of December 31, 
1968, a year for which no annual report for Lufkin Livestock Exchange 
was submitted to complainant. Since more than $5,000 in depreciation 
had been taken in 1967, a similar amount would reasonably have been 
taken in 1968 had the facility remained in the hands of the original 
owner. For this reason, the net book value of respondent’s buildings and 
equipment was set at $20,000 as of December 31, 1968. A number of 
capitalized improvements and annual depreciation from that date re- 
sulted in the net depreciated book value of respondent’s buildings and 
equipment of $27,130.67 as of June 30, 1973, the close of the base 
period. 


The foregoing book value of buildings and equipment of $27,130.67 
was increased by the net value of unloading docks constructed during 
the base period at a cost of $6,098.13. Deducting depreciation on the 
docks of $609.81 left a book value of $32,618.99. However, complainant 
subtracted from that figure $2,636.53, the book value of the house oc- 
cupied by Mr. Miller, referred to in Finding 14, supra, on the ground 
that the house is not used and useful for auction market purposes. This 
left $29,982.46 as the final net book value of respondent’s buildings and 
equipment used and useful for auction market purposes (Tr. 8, 34-37, 
127-132, 165-167; Comp. Ex. 7). 


21. The complainant added an allowance of $3,407.28 for the stock- 
yard’s use of land during the base period (Fig. 1, line 28). The $3,407.28 
is based on 6° per animal unit sold by the stockyards during the base 
period. The basis for this formula was explained by Jack W. Brinck- 
meyer, Chief, Rates, Services and Facilities Branch, Packers and Stock- 
yards Administration, as follows (Tr. 167-168): 


Land values has been a problem. [In] 1958 when I started handling the rate work 
for our agency we were exploring several methods of determining the value of land, 
what we should use. If we went back to the original cost as the Hope Natural Gas 
said we could, it would have had a very startling effect on the industry. 


So after trying to index it on farm prices of land and several other things we 
determined that some allowance for the use of land based on the unit of livestock 
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would probably be the most fair way to the regulated industry and to the rate payer 
and treat each one of them fairly. 


In the early 1960’s appraisals had been made of several of the major stockyards. 
This included Sioux City, St. Paul, Oklahoma City, Louisville, Kentucky, and the 
land appraisals at that time and the units of livestock were evaluated to determine 
what the unit allowance would be. 


From reviewing those firm’s annual reports and the appraisal of the land at those 
stockyards we came up with a unit cost of five point eight-eight cents per unit. 


We recommended to the administrator, the Packers and Stockyards Administra- 
tion, that we adopt the method of allowing a use for land of six cents per unit. We 
adopted that approximately [in] 1969, as I recall, and since that date all land values 
of stockyards is based on six cents per unit. 


The old method of trying to use appraisals, if you appraised it one day and the 
next day it was out dated, each individual person had his ideas, we had to follow in 
determining how much was used and useful such as this, with this allowance the 
stockyard operator knows that he’s going to receive six cents for each unit of 
livestock that he handles. If he wants to utilize less acres of land he gets a better 
return for his property. If he wants to spread it out we don’t have to go through the 
problem of determining the useful area and value or trying to determine the original 
cost. Most of the markets have no records that will support their original cost of the 
land. 


Mr. William J. Jones, Regulatory Marketing Specialist, who is 
employed by complainant as a livestock market appraisal expert, studied 
the physical plant of the Lufkin Livestock Exchange and concluded that 
of the 25 plus acres used by the respondent in its operations, approxi- 
mately 6'2 acres are used and useful for stockyard purposes (Tr. 37, 
167-168, 249-272; Comp. Exs. 9-11). 


Mr. William Jake Lyons, respondent’s expert on land appraisal, 
testified that the land in question at the time of the hearing was worth 
$2,050 per acre (Tr. 366-368; Resp. Ex. 5). Assuming this valuation to be 
correct, the total value of the 6’ acres of land used and useful for stock- 
yard purposes is $13,325. At the complainant’s established rate of 
return, 8%, respondent’s allowance for return on land based on its pres- 
ent value would be $1,066, which is less than one-third of the allowance 
computed by complainant using the livestock receipts formula. No issue 
is raised on appeal with respect to this item. 


22. An allowance of $609.81 was added for additional depreciation 
taken on the unloading docks installed by respondent, which are re- 
ferred to in Finding 20, supra. It was stipulated that the cost of these 
facilities should be capitalized and the appropriate depreciation expense 
taken (Tr. 37-38; Stipulation 2). No issue is raised on appeal with respect 
to this item. 


23. An allowance of $2,769.89 was added for bad debts during the 
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base period (Fig. 1, line 30). The allowance for bad debts is computed on 
the basis of .0003 times the gross value of livestock sold on commission 
by respondent during the base period (Tr. 169-170). 


24. An allowance of $22,715.20 was added for an operating margin 
(Fig. 1, line 33). The allowance for operating margin is computed on the 
basis of 40¢ per animal unit sold at the auction during the base period. 


The purpose of the operating margin is to provide revenue above the 
actual cost of providing auction services to take care of contingencies. 
Otherwise, unexpected changes in costs or revenues would place an un- 
warranted burden on the market operator during the period it would 
take him to secure a rate change. The operating margin also includes an 
allowance for the market’s income taxes, if any; but most auction 
markets do not have to pay income taxes as a separate entity from the 
owners (Tr. 39-40, 170-172, 274-277; Comp. Ex. 12). No issue is raised 
on appeal as to this item. 


25. Adding the foregoing allowances referred to in Findings 17-24, 
supra, which total $59,060.21, to the respondent’s Adjusted Expenses of 
$125,764.37, results in the respondent’s Total Reasonable Revenue Re- 
quirements of $184,824.58 (Fig. 1, line 34). 


26. The respondent’s total revenue derived from selling commissions 
and yardage during the base period was $214,175.41 (Fig. 1, line 35). 
This figure was determined by complainant from respondent’s books and 
records (Tr. 40, 134). 


The respondent’s total revenue of $214,175.41 includes about 
$16,648.63 paid by livestock sellers in connection with livestock pur- 
chased by the respondent for market support during the base period (Tr. 
134-149, 317-323, 328, 330-336; Resp. Ex. 2). 


27. The complainant determined that the current revenue received by 
the respondent during the base period exceeded its reasonable revenue 
requirements by $29,350.83 (Fig. 1, line 36), i.e., the difference between 
the respondent’s total reasonable revenue requirements during the base 
period (Fig, 1, line 34), and the respondent’s total revenue received dur- 
ing the base period (Fig. 1, line 35). 


Accordingly, the complainant proposed a tariff (Comp. Ex. 8) which 
would, if applied to the livestock receipts at respondent’s auction market 
during the base period, produce several thousand dollars more than the 
reasonable revenue requirements of $184,824.58 (Tr. 58-59; Comp. Ex. 
8). Rates for additional services other than regular selling and yarding 
services are also set forth in the complainant’s proposed tariff in 
paragraphs B, C, D, and E thereof (Tr. 41-43, 57-58; Comp. Ex. 8). 
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The complainant’s proposed tariff is based on a per-head-weight 
schedule, as opposed to the valuation type tariff presently in effect at 
the market and at neighboring markets. For example, the complainant’s 
proposed tariff would provide for a selling and yardage charge of $3.00 
per head for cattle weighing less than 300 pounds, and $3.50 per head 
for cattle weighing 300 pounds, and more. 


Under a valuation tariff, the rate per head increases as the value in- 
creases, e.g., up to $49.99, $2.50 per head; $50.00 through $99.99, $3.50 
per head; $100.00 through $149.99, $4.50 per head; and $150.00 and 
over, $5.00 per head (Resp. Ex. 1, p. 5). 


A per-head-weight schedule provides for rates that are stable, regard- 
less of price fluctuations. Such a schedule is nondiscriminatory and 
reflects more accurately and uniformly than valuation tariffs the cost of 
the service performed (Tr. 172-176, 225-232). 


28. The rates and charges contained in the complainant’s proposed 
rate order (Comp. Ex. 8) are reasonable and nondiscriminatory, and are 
the rates and charges which respondent should assess for its services and 
the use of its facilities. 


CONCLUSIONS OF LAW 


The Packers and Stockyards Act requires that all rates or charges 
made by a stockyards owner or operator be “just, reasonable, and non- 
discriminatory” (7 U.S.C. 206). There is no judicial decision involving an 
auction stockyards interpreting or applying that broad statutory stand- 
ard. The three administrative proceedings® involving rates and charges 
at auction stockyards were decided more than 30 years ago, during 
which time there have been major changes in ratemaking principles. 
Hence, for all practical purposes, this is a case of first impression which 
will serve as a guide for the Department’s rate policy involving about 
2,000 auction stockyards. Accordingly, the case warrants an extensive 
discussion of the numerous issues raised on appeal. 


I. Ratemaking Principles Applicable to Auction Stockyards 


At the outset, the respondent challenges (Appeal, pp. 1-4) the Depart- 
ment’s entire procedure for determining rates at auction stockyards 
because the Department does not follow the traditional public utility 


3. Secretary of Agriculture v. Norfolk Horse and Mule Commission Sales Company, 1 
Agriculture Decisions 372 (1942); Secretary of Agriculture v.H. L. Bowman, 1 Agriculture 
Decisions 425 (1942); In re Foust- Yarnell Stock Yards, 4 Agriculture Decisions 826 (1945). 
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ratemaking procedure, which consists of determining a utility's rate 
base and the reasonable rate of returri which the utility owners are en- 
titled to earn on the rate base, after allowance for reasonable operating 
expenses, depreciation and taxes. The Department follows that tradi- 
tional public utility ratemaking procedure for terminal stockyards, but 
not for auction stockyards, in view of the great differences between ter- 
minal stockyards and auction stockyards. 


The owners of a terminal stockyards provide the land, buildings and 
facilities where livestock are bought and sold. The selling function is per- 
formed by independent market agencies which sell livestock by private 
treaty in pens and office space assigned by the stockyards company. The 
owners of large terminal stockyards invest millions of dollars in the 
stockyards. For example, the rate base for the St. Paul terminal stock- 
yards was $5.1 million (In re St. Paul Union Stockyards Company, 21 
Agriculture Decisions 1216, 1315 (1962)). The terminal stockyard 
owners’ entire income depends on the return allowed on their invest- 
ment in the stockyards. From the standpoint of the source of their in- 
come, terminal stockyard owners are analogous to the owners of rail- 
roads, electric companies, and other large public utilities. Accordingly, 
the Department follows the traditional ratemaking procedure of estab- 
lishing a rate base for the terminal stockyards and a rate of return which 
the owners are entitled to earn on the rate base, after allowance for 
reasonable operating expenses, depreciation and taxes. 


On the other hand, the investment in an auction stockyards is general- 
ly less than $50,000 (Tr. 199), or only 1% or 2% of the investment in the 
large terminal stockyards. The great majority of the auction market 
owners actively work at their auction markets, and a large part of their 
stockyards income comes from the allowance computed by the Depart- 
ment for a working owner. From the standpoint of the source of their in- 
come, working auction owners are analogous to owner-operators of in- 
dividual taxicabs. Since Giles Lowery, the respondent’s owner, is a work- 
ing auction market owner, this case must decide what ratemaking prin- 
ciples apply to an auction stockyards with a working owner. There is no 
need (and it would not be appropriate) to consider whether any different 
ratemaking principles would apply to the relatively few auction markets 
in the country which do not have working owners.‘ 


In St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 49, in- 
volving a $3.7 million terminal stockyards (298 U.S. at 55), the Court 


4. This should not be construed as an indirect suggestion that different principles would 
apply — but simply as an expression of the fact that no consideration is being given in this 
case to the question of rates at an auction market where the owner does not work at the 
market. 
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stated (298 U.S. at 49): 


The question is not one of fixing a reasonable charge for a mere personal service 
subject to regulation under the commerce power, as in the case of market agencies 
[at a terminal stockyards] employing but little capital. * * * Here, a large capital in- 
vestment is involved and the main issue is as to the alleged confiscation of that in- 
vestment. 


Auction market owner-operators resemble market agencies at a ter- 
minal stockyards (where a large part of their income results from “per- 
sonal service”) more nearly than they resemble owners of a terminal 
stockyards (where 100% of their stockyards income comes from the 
return on their investment). This “personal service” aspect of auction 
market owner-operators compels the use of ratemaking principles quite 
different from those used generally in public utility ratemaking pro- 
ceedings. 


Another significant difference between terminal stockyards and auc- 
tion stockyards is that there has never been a problem in this country of 
two competing terminal stockyards being built in the same city or within 
a few miles of each other. Hence there has never been a problem 
resulting from the construction of too many terminal stockyards.*® On 
the other hand, there have been serious problems in some areas of the 
country resulting from the construction of too many auction stockyards. 
It is not unusual in some areas to have two auction stockyards in the 
same town, and perhaps six or eight auction stockyards, or more, within 
less than an hour’s drive away.® 


It is important to note that anyone is free to build a stockyards 
wherever and whenever he pleases. No franchise or certificate of public 
convenience and necessity is required (see 9 CFR 203.8(e)). The Secre- 
tary is required to “post” every stockyards which is built irrespective of 
whether or not it is needed (7 U.S.C. 202), and to register every “market 
agency” who chooses to operate an auction stockyard (7 U.S.C. 201, 203). 
(Similarly, no governmental permission to cease operating a stockyards 
is required). 


5. However, as the livestock industry has changed over the years, about half the terminal 
stockyards in operation in 1922 have ceased operations (e.g., Chicago) or converted to an 
auction market (e.g., Denver). See Packers and Stockyards Resume, Vol. XIII, No. 7 
(P&SA, U.S.D.A., December 19, 1975), p. 34. 


6. For example, in a recent Packers and Stockyards Act case which I decided, In re 
Overland Stockyards, Inc., 34 Agriculture Decisions 1808 (decided December 23, 1975), 
the record shows that there were two auction stockyards located in the same town, and five 
other auction stockyards within 25 miles. See, also, Comp. Ex. IX, p. 11, attached to 
Stipulation 3, filed August 9, 1974. 
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The respondent’s stockyard is located in Texas. A study published by 
Texas A. & M. University in 1966 concluded that “from the standpoint 
of operational efficiency, there are too many auctions in operation in 
Texas” (Comp. Ex. IX, p. 3, attached to Stipulation 3, filed August 9, 
1974).’ Specifically, the study concluded that 37% of all Texas auction 
markets were submarginal or marginal in efficiency because of the small 
volume of livestock they handled (id. at p. 2). The study concluded that 
the “prospect of auctions solving the efficiency problems of small mar- 
kets through general increases in volume do not appear bright” (ibid.). 
The study explained why speculative capital has been available to invest 
in auction markets even in fringe areas of potential profitability as 
follows (id. at pp. 11-12): 


One of the primary determinants of whether a livestock market will be located in 
a town or community is pressure from local business and community leaders. In 
smaller communities particularly, an auction is considered to have an economic in- 
fluence well beyond its contribution to the general sales base. 


An auction market draws business to a community. Receipts from the sale of 
livestock are often banked and spent in the community where the auction is located. 
A multiplier effect from the primary source of income results in continued transfer 
of money within a community, giving a greater impact upon the economic activity 
than just the initial amount of money introduced into the community. 


This anticipation of economic side benefits has caused many auctions to be started 
in areas already adequately served by facilities in nearby communities. Also it prob- 
ably has been responsible for auctions being established in areas that do not have 
potential marketing volumes to support adequately a market of efficient size. 


There appears to be adequate speculative capital available to establish markets in 
even the fringe areas of potential profitability. Many of these markets must be 
refinanced one or more times as the original owners find they cannot be operated 
profitably. The ready availability of both capital and potential auction operators has 
kept the number of markets fairly constant during the past several years, even 
though many locations have proven unprofitable. 


The problem of high unit costs and inefficiency because of too many 
auction stockyards is not, of course, limited to Texas. See Williams and 
Stout, Economics of the Livestock-Meat Industry (1964), p. 254; Fowler, 
The Marketing of Livestock and Meat (1961), p. 298. 


Obviously, it is not in the public interest to have too many stockyards 
in an area. As stated in the Texas A. & M. study referred to above (id. at 
pp. 3, 5): 


7. The Texas A. & M. study is authored by Charley V. Wootan, Associate Executive Of- 
ficer, Texas Transportation Institute, and John G. McNeely, Professor, Department of 
Agricultural Economics and Sociology, Texas A. & M. University. It is titled: Factors Af- 
fecting Auction Market Operating Costs (B-1056, October 1966). 
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The continuing large number of high cost, inefficient small-volume firms is 
evidence of considerable overinvestment in livestock auction markets. This overin- 
vestment in plant, equipment, labor and associated marketing expenses results in a 
much higher social cost of auction operations than would exist with fewer firms hav- 
ing higher volumes and lower unit costs. 


x*eeek 


Overcapacity and its resulting inefficiencies are important to the public in general 
as well as to the operators of the markets and to livestock producers who use those 
facilities. * * * 


x*ekeek 


He [i.e., the livestock producer] may be subject to indirect losses, though, that are 
less noticeable but potentially greater in size [than from higher marketing charges]. 
These occur when either excessively small market size or high unit costs restrict the 
auction in its market performance. 


Unnecessary marketing expenses resulting from too many stockyards 
injures producers and consumers since “{e]xpenses incurred in the 
passage through the stockyards necessarily reduce the price received by 
the shipper, and increase the price to be paid by the consumer” (Stafford 
v. Wallace, 258 U.S. 495, 515).® 


In these circumstances, livestock sellers and consumers should not be 
burdened with stockyard rates sufficiently high to insure that every auc- 
tion market owner will be able to pay all of his reasonable expenses and 
make a reasonable return on his rate base. The cases holding that it is a 
confiscation of property in violation of the due process clause of the 
Fifth Amendment to the Constitution to establish a stockyards rate that 
does not yield a reasonable return on the owners’ rate base, after 
reasonable expenses, involve terminal stockyards (Denver Stock Yard 
Co. v. United States, 304 U.S. 470, 475; St. Joseph Stockyards Co. v. 
United States, 298 U.S. 38, 49). The holdings in those terminal 
stockyard cases should not be extended to auction stockyards as to which 
the facts and public interest are essentially different.° 


8. Another problem resulting from too many stockyards in an area is that the auction 
owners, in an effort to maintain adequate volume to attract buyers, may engage in exten- 
sive dealer operations to personally bring sufficient livestock to the market to attract 
buyers. Where a number of auction owners in the same area are engaging in this practice, it 
may result in the same animals moving through several auction markets during a period of 
a few days, which results, of course, in undue stress to the animals and unnecessary 
marketing expenses. In addition, the unnecessary proliferation of auction markets requires 
an increased number of buyers to cover the increased number of markets, which adds fur- 
ther unnecessary marketing expenses. 


9. Although the respondent stockyards handles sufficient volume to be efficient, the prob- 
lem of too many stockyards, resulting in many inefficient markets, is applicable to re- 
spondent’s argument that every auction market must be permitted a rate that will yield a 
...cont. 
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In view of the significant differences between auction stockyards and 
other public utilities, including terminal stockyards, the rate base-rate of 
return procedure followed as to other public utilities is not appropriate 
for use (except in a very limited respect, discussed below, relating to the 
allowance for buildings and equipment) in auction stockyard rate pro- 
ceedings. Accordingly, it is not appropriate in an auction stockyard rate 
proceeding to determine by the use of a rate base and rate of return for- 
mula whether the permitted rates confiscate property in violation of the 
due process clause of the Fifth Amendment to the Constitution. 


But even in those public utility proceedings where it is appropriate to 
determine whether the rates are confiscatory because a reasonable 
return, after expenses, is not allowed on the rate base, it is recognized 
that the rights of the public must be. considered. And, in particular cir- 
cumstances (e.g., where there is lack of adequate volume), the public in- 
terest requires and justifies the fixing of public utility rates that are not 
as high as would ordinarily be fixed under the customary ratemaking 
principles. 


It cannot, however, be laid down as an absolute rule, that in every case, a failure to 
produce some profit to those who have invested their money in the building of a 
road is conclusive that the tariff is unjust and unreasonable, because this may be the 
result of wasteful or extravagant management; the construction may have been at a 
time when material and labor were at the highest price, so that the actual cost far 
exceeds the present value; or the road may have been unwisely built in localities 
where there is not sufficient business to sustain a road. Likewise, if by reason of its 
ill-advised contracts with other carriers rates fairly equivalent to the value of the 
services rendered fail to yield a fair return, the carrier must bear the loss. It is well 
established, therefore, that a corporate carrier cannot, as of right, and without ref- 
erence to the interests of the public, realize a given percent on its capital stock, since 
stockholders are not the only persons whose rights or interests are to be considered 
(footnotes omitted).'° 


[R]ates are not necessarily confiscatory although they do not pay a reasonable 
return on the investment, since the plant may have been constructed on too large a 
scale."! 


The interest both of the public and of the utility should be considered, but it is not 
always possible to do full justice to both, and where this is the case, the rights of the 
public must prevail." 


cont. ..:.. 

fair return on its rate base, i.e., a non-confiscatory rate. But of even more importance re- 
quiring a rejection of respondent’s argument is the fact that a large portion of an auction 
stockyard owner’s return is based on personal service, and, therefore, the return on his in- 
vestment is only a small fraction of his total return from the stockyards. 


10. 64 Am Jur 2d, Public Utilities, § 217, p. 724. 
11. 64 Am Jur 2d, Public Utilities, § 191, p. 706. 
12. 64 Am Jur 2d, Public Utilities, § 191, p. 705. 
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The applicable rule was stated in a concurring opinion by Mr. Justice 
Black, Mr. Justice Douglas and Mr. Justice Murphy in Federal Power 
Commission v. National Gas Pipeline Company, 315 U.S. 575, 607-608, 
as follows: 


The consumer interest cannot be disregarded in determining what is a “just and 
reasonable” rate. Conceivably, a return to the company of the cost of the service 
might not be “just and reasonable” to the public. The correct principle was an- 
nounced by this Court in Covington & Lexington Turnpike Co. v. Sandford, 164 
U.S. 578, 596: “It cannot be said that a corporation is entitled, as of right, and 
without reference to the interests of the public, to realize a given per cent upon its 
capital stock. When the question arises whether the legislature has exceeded its con- 
stitutional power in prescribing rates to be charged by a corporation controlling a 
public highway, stockholders are not the only persons whose rights or interests are 
to be considered. The rights of the public are not to be ignored. It is alleged here that 
the rates prescribed are unreasonable and unjust to the company and its stock- 
holders. But that involves an inquiry as to what is reasonable and just for the public. 
If the establishing of new lines of transportation should cause a diminution in the 
number of those who need to use a turnpike road, and, consequently, a diminution in 
the tolls collected, that is not, in itself, a sufficient reason why the corporation, 
operating the road, should be allowed to maintain rates that would be unjust to 
those who must or do use its property. The public cannot properly be subjected to 
unreasonable rates in order simply that stockholders may earn dividends.”'* Cf. 
Chicago & Grand Trunk Ry. Co. v. Wellman, 143 U.S. 339, 345-346; United Gas Co. 
v. Texas, 303 U.S. 1238, 150-151. 


Accordingly, even if the validity of auction market rates were to be 
tested by whether they provide a reasonable rate of return on the ap- 
plicable rate base, after reasonable expenses, there is no basis for re- 
spondent’s contention that every auction market owner is entitled to a 
reasonable return on his rate base, irrespective of whether the market 
handles an adequate volume of livestock. 


Considering all of the facts and circumstances relating to the livestock 
industry, it is my view, and I so hold, that with respect to auction stock- 
yards the due process clause of the Fifth Amendment to the Constitu- 
tion requires rates that produce sufficient revenue to enable a prudently 
managed auction stockyards to remain in business only if (i) the auction 
stockyards handles a sufficient volume of livestock to be a reasonably ef- 
ficient livestock market;" and (ii) the investment in the auction stock- 


13. The Covington & Lexington Turnpike decision quoted from above continues (164 U.S. 
at 597): “If a corporation cannot maintain such a highway and earn dividends for stock- 
holders, it is a misfortune for it and them which the Constitution does not require to be 
remedied by imposing unjust burdens upon the public.” 


14. The study published by Texas A. & M. University, referred to above, considered 
markets handling 15,000 animal units “inefficient” and “submarginal,” and markets han- 


cont... 





=~ & eS Ss 


GILES LOWERY STOCKYARDS 289 
Cite as 35 A.D. 267 


yards was prudent (i.e., see the quoted material referenced by footnotes 
10 and 11 above). (Under this standard, which does not guarantee the 
survival of inefficient markets, the Department could, if it desired, 
determine just and reasonable rates on an area basis, based on invest- 
ment and expense data determined to be prudent and reasonable). 


Where the criteria in the preceding paragraph are met, the complain- 
ant discharges its duty to an auction stockyards owner and treats the 
ratepayers fairly where the rates are set at the lowest level that will pro- 
vide revenue sufficient for (i) all of the market’s operating expenses 
prudently and economically incurred; (ii) an annual charge for deprecia- 
tion based on the expected life of the stockyards; (iii) taxes imposed on 
the stockyards; (iv) interest on debt prudently incurred; and (v) a 
reasonable return to the owner for his prudent investment and personal 
services (considering as a unit all of the income received from the 
stockyards, including allowances for a working owner, owner’s manage- 
ment, interest on working capital, return on buildings and equipment, 
use of land, and that portion of the operating margin which is reason- 
ably expected to be available for the owner’s personal use at the time).'® 
Cf. In re St. Paul Union Stockyards Company, 21 Agriculture Decisions 
1216, 1291 (1962); Federal Power Commission v. Hope Gas Co., 320 
U.S. 591, 605; 64 Am Jur 2d, Public Utilities, § 135. 


Il. Rate Regulation in Public Interest 


The respondent argues that in view of the significant changes that 
have occurred in the livestock industry since the enactment of the 
Packers and Stockyards Act in 1921, including the great number of auc- 
tion markets now in existence, there is no longer any justification for 
rate regulation. 


Respondent is, of course, correct in arguing that there have been great 
changes in the livestock industry since 1921.'* When the Act was passed, 


. » COME. 





dling less than 25,000 animal units “at a disadvantage from the standpoint of efficiency 
and * * * only marginal” (Comp. Ex. 9, p. 2, attached to Stipulation 3, filed August 9, 
1974). However, it is for complainant to determine in the first’ instance what volume 
should be used for the purposes of this standard. The respondent’s volume of 56,788 
animal units (Finding 17, supra) would not be close to the line, wherever it is drawn. 


15. The omission of “ability to attract capital” is deliberate since, as shown above, a major 
problem in the livestock auction industry is that too much capital is attracted, even to 
marginal markets. 


16. See Engelman, Trends in Livestock Marketing Before and After the Consent Decree of 
1920 and the Packers and Stockyards Act of 1921, Statement to the Subcommittee on 
SBA — SBIC Legislation, House Small Business Committee (P&SA, U.S.D.A., June 23, 
1975). 











290 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 35 A.D. 267 


most livestock moved by railroad. Hence the few terminal stockyards in 
the United States, which were located at rail centers, had virtually 
monopolistic positions.'’ It was such terminal stockyards that the Court 
referred to in.1922 as the “great stockyards” which “are but a throat 
through which the current [of livestock] flows” (Stafford v. Wallace, 258 
US. 495, 497, 514, 516). 


Since auction stockyards were “practically nonexistent in 1920,”'* the 
Congressional Committee was referring to terminal stockyards when it 
said in 1920 and 1921 in the legislative history of the Act (Sen. Rep. No. 
429, 66th Cong., 2d Sess., p. 3; Sen. Rep. No. 39, 67th Cong., 1st. Sess., 
p. 7): 


The enactment of this bill is recommended upon the ground that the great public 
markets in which is handled the live stock that supplies the demand for the Ameri- 
can consumption of 19,000,000,000 pounds of meat and meat products annually are 
public utilities and that as such they should be subject to supervision * * * 


With the improvement of roads and trucks, livestock no longer was 
limited to rail movement, and the auction industry developed rapidly. 
By 1949, there were almost 2,500 auction stockyards in the United 
States.’® Many of these stockyards were too small to meet the regulatory 
criterion set forth in the Act, which stated that the Act did not apply to 
stockyards “of which the area normally available for handling livestock, 
exclusive of runs, alleys, or passage ways, is less than twenty thousand 
square feet” (7 U.S.C. 202(a)). In 1958, following extensive hearings, 
Congress determined that it was in the public interest to extend the 
regulatory provisions of the Act to all of the auction stockyards in com- 
merce, including those which were too small to meet the 20,000 square 
foot limitation. The legislative history of the 1958 amendments states 
(Sen. Rep. No. 1048, 85th Cong., 1st. Sess., pp. 3-4): 


Livestock markets 


When this act was passed in 1921, there were relatively few livestock markets and 
these were located primarily in large terminals. Most of the interstate movement of 
livestock was by railroad. In the early years of operation under the act all of the 
eligible markets were posted and the record shows that until 1930 these averaged 


17. It was estimated in 1921 that there were only 30 to 50 stockyards in the entire country 
which would be regulated by the Act at that time (H. Rep. No. 77, 67th Cong., 1st. Sess., p. 
10). 


18. Williams and Stout, Economics of the Livestock-Meat Industry (1964), p. 232. See, 
also, Fowler, The Marketing of Livestock and Meat (1961), p. 255. 


19. Packers and Stockyards Resume’ Vol. XIII, No. 7 (P&SA, U.S.D.A., December 19, 
1975), p. 34. 
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less than 80 for the ¢1tire United States. 


As transportation facilities — particularly roads and trucks — improved, 
railroads ceased to be an important limiting factor on livestock movement and the 
character of livestock marketing began to change. More auction markets developed: 
In 1930 there were 73 posted stockyards; by March 18, 1957, this number had in- 
creased to 439 and the Department of Agriculture estimates that there are at least 
an additional 500 stockyards still unposted which are eligible for posting (engaged 
in interstate commerce and with an area of 20,000 square feet or more). 


More important, there have developed throughout the country an additional 1,400 
or 1,500 country auctions and livestock markets which areengaged in interstate 
commerce but which are not under the jurisdiction of the Packers and Stockyards 
Act because of the size limitations in the act. Although these markets are technically 
under the jurisdiction of the Federal Trade Commission, there has been no effort by 
the FTC to regulate trade practices on these markets. 


Equally significant is the growth which has taken place in country buying — buy- 
ing by packers or by livestock dealers direct from the producer, without the animals 
going through a public stockyard or market. There was little or no such buying at 
the time the Packers and Stockyards Act became law but it is today a common prac- 
tice in almost every part of the country and more than 40 percent of all livestock 
sold moves in this manner. The Department of Agriculture has no jurisdiction over 
this country buying except that which is done by buyers for packers. 


xk ke * 


CHANGES MADE BY THIS BILL 


From the foregoing it is obvious that the area in which the Packers and 
Stockyards Act is designed to operate has changed so substantially since 1921 that 
the Secretary of Agriculture is today charged by the act with responsibility over 
businesses and operations which could never have been intended by the framers of 
the legislation and is, on the other hand, powerless to take any action in some mat- 
ters which have become an important and vital part of the livestock and meat pack- 
ing industry. The bill reported herewith is a committee bill, drafted by the commit- 
tee following extensive hearings on this matter. It is designed to amend the Packers 
and Stockyards Act so as to make it once again an effective instrumentality for the 
regulation of the livestock and meatpacking industry and for the protection of both 
producers and consumers. Specific changes are made in the act to meet the problems 
outlined above. These changes are: 


x ee * 


(5) The Secretary of Agriculture is given jursidiction over all livestock marketing 
involved in interstate commerce including country buying of livestock and auction 
markets, regardless of size. 


Notwithstanding the drastic changes in livestock marketing since 
1921, and the competition now afforded by some 2,000 auction stock- 
yards, I believe that it is still in the public interest to regulate stockyard 
rates. Based on discussions with leading livestock marketing experts 
throughout the United States from December 1962 to January 1971, 
during which time I was administrator of the Packers and Stockyards 
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Act regulatory program, I believe that stockyard rates would double in 
the absence of rate regulation, thereby substantially increasing 
marketing costs, to the detriment of producers and consumers. But 
neither respondent’s view nor my view in this respect is of any conse- 
quence since Congress decided in 1921 that it is in the public interest to 
regulate stockyard rates, and reaffirmed and extended that decision in 
1958. Only Congress can alter that decision. 


Ill. Base Period 


The complainant’s rate analysis in this case is based on its audit of the 
respondent’s books and records for respondent’s fiscal year 1973, i.e., 
July 1, 1972-June 30, 1973. The respondent contends that the com- 
plainant should have used the figures for respondent’s 1974 fiscal year’s 
operation. 


The respondent’s last sale for its 1974 fiscal year was held on June 24, 
1974 (Tr. 53), which was just one day prior to the beginning of the oral 
hearing in this case. 


The complainant used respondent’s 1973 fiscal year figures because 
they were the latest figures available for an entire fiscal year, and they 
involved the fiscal year in which the respondent requested the rate in- 
crease which led to the present proceeding. Since it takes several months 
to make a complete audit of an auction market’s operations in order to 
prepare for a rate hearing, the 1974 fiscal year figures could not have 
been analyzed in time for the hearing which began on June 25, 1974 (Tr. 
235-236). 


Although it is possible to use figures for less than a year’s operations 
and annualize them, complainant prefers to analyze a full year’s opera- 
tions since this produces more reliable figures. The volume of livestock 
received at an auction market varies, to some extent, depending on the 
season of the year; also the time when various costs are incurred and 
entered in the records varies throughout the year. Accordingly, it is 
much more accurate to analyze a full year’s operations rather than a por- 
tion of a year (Tr. 145-146). 


Mr. Jack W. Brinckmeyer, Chief of complainant’s Rates, Services and 
Facilities Branch, testified (Tr. 235): 


You have to establish a test period and move forth from there. If you continue to 
try to update it you would never reach a point where you could make a determina- 
tion of what the reasonable costs were. 


In the case of In re St. Paul Union Stockyards Co., 21 Agriculture Deci- 
sions 1216, 1225 (1962), a “cut-off” date of October 31, 1957, was 
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established because it was found “impracticable to keep revising the 
evidence adduced so as to have it current as of the conclusion of the pro- 
ceeding.” The case was decided five years later. The Judicial Officer 
stated in that case (21 Agriculture Decisions at 1225): 


It was recognized, of course, that the record would not be wholly reflective of cur- 
rent conditions at the time of the issuance of the final order in the proceeding, but it 
was believed desirable to obtain a resolution of the sharp conflict between the par- 
ties as to the basic concepts and principles which should govern the determination 
of such matters as (1) the property of respondent that should be considered used 
and useful for the rendition of stockyard services and included in the rate base, 
(2) the valuation of such property and the allowance for working capital upon 
which respondent is entitled to earn a fair return, (3) the rate of return respondent 
is entitled to earn, (4) the amounts allowable for repairs and depreciation, and 
(5) other expenses allowable in the furnishing of stockyard services. 


In the Palestine, Texas case (Gas Utilities Docket No. 494) relied on by 
the respondent (Brief, p. 4) and attached as an appendix to the respond- 
ent’s brief, the calendar year 1971 was used as the test year; hearings on 
the matter were held March 16 and April 12, 1973; and the decision was 
served May 9, 1974. 


The respondent is particularly interested in having the 1974 fiscal 
year figures used because its volume dropped 22.5% from fiscal year 
1973 to fiscal year 1974.” Previously, however, the respondent’s volume 
of livestock had been “fairly stable” (Tr. 44),7" and the complainant 
believed that the decline in fiscal year 1974 was a temporary phenom- 
enon resulting from livestock producers temporarily holding their cattle 
from market (Tr. 153, 290-295). 


In view of the significant decline in respondent’s livestock receipts 
from fiscal year 1973 to fiscal year 1974, Mr. Ralph R. Hammond, the 
complainant’s auditor responsible for the rate audit in this proceeding, 
admitted on cross-examination that “it’s possible” that a much truer pic- 
ture of what the condition is today might be obtained by making an 
audit for 10 or 11 months in fiscal year 1974 and annualizing the figures 
(Tr. 154). 


In this case, however, since the hearing began on June 25, 1974, and 
since it takes several months to audit an auction market for the purposes 
of a rate proceeding (Tr. 235-236), the complainant could not have 
audited figures for 10 or 11 months in fiscal year 1974; at best, it could 


20. Computed from Comp. Ex. 6 (57, 339 head in F.Y. 1973) and Resp. Ex. 4, p. 2 (44, 464 
head in F.Y. 1974). 


21. Respondent’s volume of cattle marketed in fiscal years 1970-1973 were 56,011 head, 
54,379 head, 59,463 head, and 56,292 head, respectively (Comp. Ex. 9). 
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have taken figures for 6 or 7 months, and annualized them. This would 
have been entirely unsatisfactory (Tr. 145-146). 


Moreover, assuming that the complainant’s view was correct that the 
fiscal year 1974 decline in livestock resulted from the temporary 
withholding of livestock by producers, the 1973 fiscal year receipts 
would give a much better indication of respondent’s future receipts than 
the 1974 fiscal year receipts. Since ratemaking looks to the future, tem- 
porary abnormalities should not form the basis for future rates. St. 
Joseph Stock Yards Co. v. United States, 298 U.S. 38, 46-49. 


The time lag problem complained of by respondent in this case is in- 
herent in any protracted rate proceeding. However, there is a simple 
remedy available to the respondent which does not involve the impossi- 
ble task of trying to continually update the evidence. Respondent has 
merely to file an application for increased rates based on more recent 
data, and it will be acted upon by complainant, irrespective of the out- 
come of this proceeding (Tr. 54, 56, 235). See, e.g., Federal Power Com- 
mission v. Hope Gas Co., 320 U.S. 591, 615. 


Once the validity of the complainant’s procedures is determined in this 
proceeding, any changes required to be made in the complainant’s pro- 
posed rate order resulting from changed circumstances can be easily 
taken care of by a request for a rate increase based on such changed cir- 
cumstances. In order to be sure that the complainant will have adequate 
time following the completion of this proceeding, including possible 
judicial review thereof, in which to analyze a request for a rate increase 
based on later data, the effective date of the final order in this pro- 
ceeding will be delayed for 30 days, which will be further extended if 
necessary. 


IV. Allowances in Lieu of Actual Expenses 


The respondent contends (Appeal, pp. 4-5) that the complainant’s 
ratemaking procedure is invalid because complainant substitutes 
allowances for various actual expenses. However, as shown in Finding 6, 
supra, 62% of respondent’s actual expenses were accepted by complain- 
ant as reasonable and necessary. Complainant substitutes allowances for 
actual expenses with respect to only four categories of expenses, viz., 
(i) interest on working capital; (ii) owner’s compensation (as worker 
and/or manager); (iii) business getting and maintaining; and (iv) bad 
debts. 


The respondent does not challenge on appeal the amount of the allow- 
ance for the first item, interest on working capital. As to the second and 
third items (the amount of the allowance for the third item is not 
challenged on appeal), in Tagg Bros. v. United States, 280 U.S. 420, 
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440-442, the Court affirmed the Secretary’s rate determination under 
the Packers and Stockyards Act “based upon an assumed cost of the 
service [including owner’s compensation and business getting and main- 
taining expenses] which disallowed expenses actually incurred” (280 
U.S. at 441). As to the fourth item, bad debts, the Court in the Tagg 
Bros. case affirmed the Secretary’s rate order notwithstanding the fact 
that the Secretary removed bad debts as an expense, and made no allow- 
ance whatever for bad debts (280 U.S. at 441-442). A fortiori, an 
allowance for bad debts based on the industry average bad debt ex- 
perience is valid. Hence the Tagg Bros. case is squarely in point with 
respect to the challenged allowances. 


In addition, the complainant’s substitution of reasonable allowances 
for an owner’s determination of his own worth is supported by United 
Gas Co. v. Texas, 303 U.S. 123, 148-151, concurring opinion by Mr. 
Justice Black; A.T.&T. Co. v. United States, 299 U.S. 232, 239; Western 
Distrib Co. v. Comm'n, 285 U.S. 119, 125-127; and Chicago &c. 
Railway Co. v. Wellman, 143 U.S. 339, 345-346. 


The allowances specifically challenged will be further discussed in the 
two following subsections. 


A. Owner’s Compensation 


Mr. Giles Lowery, the President and sole owner of the respondent 
stockyards, paid himself a salary of $14,070.00 and a livestock solicitor’s 
fee of $6,307.29, or a total of $20,377.29 during the base year (Findings 
3 and 8, supra). This amount was removed by complainant from re- 
spondent’s expenses and replaced by allowances for Mr. Lowery’s efforts 
as a working owner ($15,839.40) and manager ($3,549.25) of the market 
in the total amount of $19,388.65, or $988.64 less than Mr. Lowery’s 
salary and fee received from the stockyards (computed from Findings 8, 
17 and 18, supra). An additional $709.85 was allowed by complainant 
for Mr. Lowery’s interest on his working capital (Finding 18, supra), but 
the allowance for interest is excluded from the discussion herein since it 
is different from the allowance for Mr. Lowery’s efforts as a worker and 
manager of the market. 


The petitioner contends on appeal that Mr. Lowery’s efforts as a 
worker and manager justify his compensation of $20,377.29 (Appeal, 
pp. 9-10). The complainant’s allowances for Mr. Lowery’s efforts as a 
working owner and manager are only 4.85% less than the compensation 
received by Mr. Lowery from the stockyards ($988.64 + $20,377.29). 
Although the difference between complainant’s allowances and Mr. 
Lowery’s compensation is small, the principle is important since the 
compensation which the owner of a stockyards pays himself is not an 
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arms-length transaction. It is, therefore, essential that the complainant 
substitute an allowance for the owner’s compensation as a worker and 
manager (Tr. 13-14, 79-88, 159). 


The allowance of $15,839.40 made for Mr. Lowery as a working owner 
of the respondent stockyards was derived from a compensation formula 
used by complainant in rate analyses. The compensation formula pro- 
vides 50¢ per animal unit on the first 20,000 units sold at the market, 
25¢ per unit on the next 20,000 and 5¢ per unit for each unit over 
40,000. One cattle, one horse or one mule equals one animal unit under 
this formula; a hog equals one-third of a unit; and a sheep equals one- 
fourth of a unit (Finding 17, supra). 


The concept of the animal unit was devised because the cost associated 
with the sale of different species varies according to the species; but 
revenue analysis requires consistent treatment of all livestock sold at a 
market. The conversion formula adopted by complainant was supported 
by a statistical analysis by Mr. Everett Stoddard, an Agricultural 
Economist for complainant (Tr. 274-275; see, also, Comp. Ex. IX, pp. 
9-11, attached to Stipulation 3, filed August 9, 1974). 


The 20,000 break in the compensation formula derives from In re 
Market Agencies at Sioux City Stock Yards, 9 Agriculture Decisions 4, 
92 (1950), where it was found that 20,000 units is a reasonable yearly 
sales volume for one cattle salesman, although some salesmen can sell 
twice that number, or more. Of course, there are no cattle salesmen at an 
auction market, but complainant analogizes one cattle salesman to one 
working owner (Tr. 159-162, 207-218). 


The 40,000 break is based on the concept that above this point addi- 
tional people probably will have to be hired to accomplish the task (Tr. 
161; see, also, Comp. Ex. IX, pp. 19-20, attached to Stipulation 3, filed 
August 9, 1974). 


The 5¢ per unit compensation on sales above 40,000 per year is 
designed to give the working owner some incentive to increase his 
volume (Tr. 161). 


The Sioux City case, supra, holds that the allowance for a working 
owner should be no greater than the going rate for the work that the 
owner actually performs; that is, the allowance should equal the amount 
for which the market could hire a third party to perform the job. Mr. 
Giles Lowery’s primary function at the respondent stockyards is to serve 
as the starter at the weekly auction (Tr. i160). Starters generally receive 
$100 per weekly sale, or less (Tr. 160, 213; Comp. Ex. III attached to 
Stipulation 3, filed August 9, 1974). 
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The complainant’s present formula for computing a working owner’s 
allowance was adopted in 1970, and i& reviewed yearly. Mr. Jack W. 
Brinckmeyer, Chief of complainant’s Rate Branch, testified that the for- 
mula still provides more than adequate compensation for a market’s 
working owner (Tr. 207-209). 


Added to Mr. Lowery’s allowance of $15,839.40 as a working owner is 
an allowance of $3,549.25 as the manager of the market. The allowance 
for management is based on 6.25¢ per animal unit, and is allowed ir- 
respective of whether the owner works at the market. 


The 6.25¢ figure derives from the Sioux City case, supra (9 Agricul- 
‘ture Decisions 4, 99), where such amount was deemed reasonable. In 
1970, in order to determine whether the allowance was still reasonable, 
complainant surveyed markets having pure management costs, that is, 
markets having managers performing no other function. That survey in- 
dicated that management costs averaged 5.3¢ per animal unit sold. In 
other words, the survey indicated 6.25¢ per animal unit is generous (Tr. 
161-163, 215-217). 


In determining the reasonableness of the complainant’s allowances for 
Mr. Giles Lowery’s compensation, an important consideration is the fact 
that owning and managing a market such as the respondent stockyards 
is not a full-time occupation. The market has a livestock sale only one 
day a week. In addition to working at that sale, Mr. Giles Lowery 
operates an auction market at Bay City, Texas, he is engaged in business 
as a livestock dealer and he has other business activities (Tr. 208, 218). 


Considering all of the facts in this case, if the complainant’s allow- 
ances for Mr. Giles Lowery’s compensation as the owner and manager of 
the market are in error, the error is in respondent’s favor. 


An obvious shortcoming of the complainant’s allowances for owner's 
compensation is that they provide the same rate irrespective of the 
quality of the work or the extent of the owner’s effort.?? However, this 
shortcoming is partially diminished since the owner’s actual compensa- 
tion is based on the rate times the volume; and it is likely that increased 
effort or excellence of effort will result in greater volume, and thus 
greater compensation. But even with this shortcoming, the allowance is 
superior to a determination by a market owner as to his own worth. 


B. Bad Debts 
The respondent’s bad debt losses of $4,410.23 incurred during the base 


22. Complainant’s attorney stated in response to a question by the Judicial Officer that if a 
working owner performed functions greatly in excess of a normal working owner’s func- 
tions, the allowance for a working owner would be increased. 
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period were removed by complainant and replaced with an allowance of 
$2,769.89 (Findings 10 and 23, supra). The allowance for bad debts was 
computed on the basis of .0003 times the gross value of livestock sold by 
the respondent at the stockyards during the base period (Tr. 14, 39, 
92-95, 146, 169). The allowance is included by complainant even if a 
market has no bad debts (Tr. 146). The rationale for the allowance was 
explained by Jack W. Brinckmeyer, Chief of complainant’s Rate Branch, 
as follows (Tr. 169-170): 


As Mr. Hammond testified, and I think we started making this allowance approx- 
imately five or six years ago, at one time there was no allowance made for bad debts. 


They were just taken out of the formula [aJnd forgot{ten] about. 


But we realized that since the market operator was required to pay for the live- 
stock when it was sold and that he had to make collections that there could be some 
losses from these activities. 


However, there again experience showed that the market operator if he had an ex- 
traordinary bad debt in one year this was basically his whole justification for trying 
to modify an increase in rates. 


In 1968 we surveyed the entire auction industry in the United States to determine 
the bad debt losses for the years 1965 and 1966. 


That survey showed that the bad debt loss for those two years averaged this .0003 
in relation to the [gross] value of livestock sold. 


So it was determined that we would take out whatever bad debts were shown and 
replace them by this allowance based on the experience of the industry, based on the 
philosophy that if this amount [was] provided for rates each year that over a period 
of time that should have equaled the amount of bad debts that a prudent manage- 
ment would have at their market. 


Again, to see that our figures were still reliable and current or at least reliable, 
last year for the [years] 1972 and 1973 bad debt losses have been surveyed for the 
auction industry, and I don’t have the exact figures here, but I think in 1972 it was 
.00019 and in 1973 it was .0002 something. 


Both years show that the average put together that it would be less than .0003 so 
we're continuing to use that factor for our allowance for bad debts. 


For many years, the complainant removed all bad debt expenses and 
made no allowance for bad debt losses. However, in 1968 or 1969, the 
complainant began making an allowance based on the stockyard in- 
dustry’s average bad debt experience (Tr. 169). The allowance is reason- 
able. If a market operator is prudent, his bad debt experience should, 
over a period of years, be close to the industry average. If he is impru- 
dent, there is no basis for making his particular shippers suffer the con- 
sequences of his imprudence. 


Even if a market owner suffers bad debt losses over the years greater 





tl 
h 


as =? = Bp’ 6, ° 


nos 


eet ili tC OOO SOO 





GILES LOWERY STOCKYARDS 299 
Cite as 35 A.D. 267 


than the industry’s average, without any negligence or imprudence on 
his part, there is no reason to make his’shippers suffer the consequences 
of such losses. 


A market owner is not required to extend credit to any buyer. He can 
demand cash from all purchasers, or from particular purchasers who 
have not established their financial standing with the market owner. 
Moreover, when credit is extended, the purchaser ordinarily pays for the 
livestock within a week. The regulations issued under the Act require 
packers, market agencies and dealers purchasing livestock to pay for 
such livestock before the close of the next business day following the 
purchase thereof, unless otherwise expressly agreed between the parties 
before the purchase of the livestock (9 CFR 201.43(b)). The Department 
stated in the explanation accompanying this regulation (29 F.R. 1796): 


The purpose of the amendment is to establish a uniform rule regarding payment 
for livestock purchased by packers, market agencies, and dealers consistent with 
(1) the established custom that sales of livestock are on a cash basis, and (2) the 
provisions of present § 201.43 of the regulations under which market agencies sell- 
ing livestock on a commission basis transmit or deliver net proceeds to shippers 
before the close of the next business day following the sale of the shippers’ livestock. 


The foregoing “prompt payment” regulation, together with the custom 
either to demand cash payment, or, more frequently, to require payment 
in a few days, results in extremely small bad debt losses in the stock- 
yards industry. 


The respondent argues that the First Bank and Trust, Lufkin, Texas, a 
banking corporation with $50 million in assets, had a bad debt ex- 
perience of one-half of one percent (Tr. 420; Appeal, pp. 10-11). How- 
ever, banks are in the business of lending money on a long term basis 
whereas the livestock industry is essentially “on a cash basis” (29 F.R. 
1796). This explains why the stockyards industry has a much lower bad 
debt experience than the banking industry. 


If the complainant allowed bad debt losses up to one-half of one per- 
cent, the respondent could be allowed bad debt losses up to $55,000 for 
the base year ($11,000,000 x .005; Appeal, pp. 10-11). That would be 
entirely unreasonable in the stockyards industry. 


V. Pasture Rent 


The $300 rent expended by respondent for a pasture about 5 or 10 
miles distant from the auction market was excluded by complainant 
because complainant determined that the pasture was not used and use- 
ful for auction market purposes (Finding 11, supra). 
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The original determination by the complainant’s auditor, Ralph R. 
Hammond, to remove the $300 pasture rent was made after he talked to 
Mr. Giles Lowery and learned how far away the pastureland was located 
(Tr. 95-97). At the oral hearing, Mr. Hammond’s conclusion was sup- 
ported by the testimony of William J. Jones, complainant’s stockyards 
appraisal expert. Mr. Jones testified that only 6% acres of land were 
used and useful for respondent’s stockyards business, including the 
holding of market support livestock (Tr. 249-272). In Mr. Jones’ opinion, 
even the 16 acres of pastureland adjacent to the respondent’s market 
were not used and useful for respondent’s stockyards business, including 
the holding of market support livestock (Tr. 262-263). There is no 
testimony on behalf of the respondent to the contrary. Accordingly, the 
record in this case compels the conclusion that complainant correctly 
removed the $300 pasture rent from respondent’s expenses. 


Although there is no testimony in this case to the effect that the 
rented pastureland in question was actually used during the base period 
to hold market support livestock, even if such pastureland had been used 
in that fashion during the base period, the $300 pasture rent would 
properly be allowed only if such additional land were reasonably 
necessary to hold such market support livestock. There is nothing in the 
record in this case to contradict complainant’s expert testimony that the 
rented pastureland was not used and useful by the respondent stock- 
yards. 


VI. Trucking and Hauling 


The complainant removed from respondent’s expenses $9,370.78 ex- 
pended for trucking and hauling services because the respondent’s 
records were inadequate to show that consignors of the market had 
benefited from the trucking and hauling (Finding 12, supra). 


The respondent contends that the trucking and hauling expenses were 
incurred in connection with trucking market support livestock (Appeal, 
pp. 11-12). Trucking expenses for market support livestock are a 
legitimate stockyards expense (Tr. 98-99, 102-103). However, Mr. Ham- 
mond, the complainant’s auditor, testified that he could not ascertain 
from the respondent’s records that any of the excluded trucking ex- 
penses were incurred in connection with respondent’s market support 
livestock (Tr. 15-17, 98-105). 


There is no testimony in the present record to establish that the 
$9,370.78 in question was expended for trucking market support live- 
stock. In these circumstances, the complainant properly disallowed the 
$9,370.78 trucking expense. 


On October 4, 1972, three months after the beginning of the base year 
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involved in this proceeding, the respondent stockyards was ordered to 
“keep accounts, records and memoranda which fully and correctly 
disclose all transactions involved in its business as a market agency sub- 
ject to the Act” (In re Giles Lowery Stockyards, Inc., 31 Agriculture 
Decisions 1257, 1261). If the respondent had complied with that Order, 
and if the $9,370.78 was spent for trucking market support livestock, 
respondent would have had no difficulty establishing this item as a 
legitimate expense. However, respondent did not comply with the Order 
to keep records fully and correctly disclosing all transactions involved in 
its stockyards business and respondent did not establish at the hearing 
that the $9,370.78 was spent for trucking market support livestock. 


In this case, it is particularly inappropriate to assume that the truck- 
ing expenses in question were in connection with market support live- 
stock at respondent’s Lufkin, Texas, stockyards inasmuch as Giles 
Lowery is also engaged in the livestock business at Bay City, Texas, and 
as a livestock dealer. But even if Giles Lowery had no other livestock 
business, respondent still would have to have records to prove the nature 
of its expenses, including trucking expenses. 


The respondent contends that the “testimony reflects that $3 per 
animal is or should be a reasonable amount for trucking and hauling 
(Tr.] 102-103).” But the record does not support respondent’s contention 
in this respect. When Mr. Hammond was asked what the average cost of 
hauling market support livestock was, he replied (Tr. 102): 


A. It depends on where it’s being hauled and what distance. I mean, it varies. I 
suppose you could get two or three hauled for $5 to some market and maybe two or 
three hauled for 25 toa further market. I don’t know. 


Specifically, when asked whether $3 per animal is an unreasonable 
amount for trucking, he replied (Tr. 103): 


I don’t know. I don’t know what the going rate is for hauling cattle in this area. 


Hence there is nothing in the record to show the average cost of haul- 
ing market support livestock. Moreover, there is nothing in the record to 
show that the $9,370.78 was spent for trucking respondent’s market 
support livestock. 


Presumably, the respondent is now maintaining proper records with 
respect to its market support livestock. If the respondent requests in- 
creased rates based upon changed circumstances since the base year, 
presumably respondent will be able to justify any legitimate trucking ex- 
penses incurred in connection with market support livestock. In such cir- 
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cumstances, respondent’s failure to verify its alleged expenses in connec- 
tion with trucking market support livestock during the base year would 
not adversely affect respondent. 


VII. Caretaker’s House 


The complainant disallowed as legitimate expenses the depreciation 
expense and utility expense, totaling $531.99, associated with a house 
adjacent to the auction market which respondent furnishes, rent free, to 
Mr. Leonard Miller for his own use and the use of his family (Finding 
14(d)). The house is a modest frame house that would rent for about $60 
a month (Tr. 109, 111). 


The record in this case does not show that Mr. Miller’s total compensa- 
tion of $250 per week plus free rent is unreasonable considering all of 
his duties, including being a caretaker seven days a week at the market. 
Hence the complainant erred in disallowing the expenses incident to this 
house. 


The complainant’s objection to the house expenses seems to be in the 
nature of a conceptual objection to allowing expenses incident to any 
house used by Mr. Miller’s family. But that viewpoint is too narrow. 
There is nothing improper in furnishing a house adajcent to the stock- 
yards to a caretaker and his family so that he may effectively perform 
his duties for the market. The expenses incident to the house should be 
allowed as reasonable expenses unless it is determined that the total 
compensation to the caretaker is unreasonable. The record in this case 
does not support the position that Mr. Miller’s total compensation, in- 
cluding the rental value of the house, is unreasonable. 


Although this increases the respondent’s reasonable revenue require- 
ments by $531.99, the complainant’s proposed tariff would produce 
several thousand dollars more than the reasonable revenue requirements 
determined by complainant (Finding 27, supra). Accordingly, the com- 
plainant’s error as to this item would not result in a change in complain- 
ant’s proposed tariff. 


VOI. Market Support 


In determining the total revenue received by respondent stockyards, 
the complainant included approximately $16,648.63 in commissions 
paid by the consignors in connection with livestock purchased by the 
market for market support (Finding 26, supra). The respondent contends 
that such commissions should not be included as part of its total revenue 
(Appeal, pp. 13-14). 


Market support purchases by a market do not occur because the 
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market has guaranteed the price at which the livestock will be sold. It is 
unlawful for a stockyards to guarantee the price at which consigned live- 
stock will be sold (9 CFR 201.64). However, some markets, including the 
respondent, bid on livestock, at times, hoping to stimulate further bids; 
but if no further bids are received, the market becomes the purchaser of 
the livestock. 


The complainant regards the commissions paid by the consignors in 
connection with such market support purchases by respondent as 
revenue received by the market. For example, if a farmer consigns a cow 
to a stockyards for sale and the market bids $300 for market support 
purposes, and becomes the owner of the cow, assuming that the commis- 
sion on the sale of such cow is $5, the market pays the farmer the net 
proceeds of $295, and the complainant regards the stockyards as having 
received $5 commission from the consignor. 


The accounting by the market to the consignor is the same irrespective 
of whether the market buys the animal for market support or whether a 
third party buys the animal from the consignor, except that the name of 
the purchaser would be different. For example, in the hypothetical ex- 
ample referred to in the preceding paragraph, the market would send a 
check to the farmer for the net proceeds ($295), and the market’s ac- 
counting would show that the market received a $5 commission from the 
farmer. The identical accounting would be made if a third party bought 
the cow, even if he subsequently failed to pay for the cow. 


Under the Act, stockyards act as the agent of the seller. Hence the 
seller pays the commission — not the buyer. In practice, rather than pay- 
ing the gross proceeds from the sale of livestock to the consignor and 
then having the consignor pay the commission and other charges, if any, 
to the stockyards, a single check for the net proceeds is sent by the 
market to the consignor. Specifically, the regulations provide, in this 
respect (9 CFR 201.43(a)): 


§ 201.43 Payment and accounting for livestock and live poultry. 


(a) Market agencies and licensees to make prompt accounting and transmittal of 
net proceeds. Each market agency shall, before the close of the next business day 
following the sale of any livestock consigned to it for sale, transmit or deliver to the 
consignor or shipper of the livestock, or his duly authorized agent, in the absence of 
any knowledge that any other person, or persons, has any interest in the livestock, 
the net proceeds received from the sale and a true written account of such sale, 
showing the number, weight, and price of each kind of animal sold, the name of the 
purchaser, the date of sale, the commission, yardage, and other lawful charges, and 
such other facts as may be necessary to complete the account and show fully the 
true nature of the transaction. 
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In practice, the market frequently or usually sends the check for the 
net proceeds to the seller before the purchaser has paid for the livestock. 
But even before the market has been paid by the buyer, and even if the 
market is never paid by the buyer, the market receives a commission 
from the seller when it sends a check for the net proceeds to the seller 
just as realistically as if the market had sent a check to the seller for the 
full purchase price and the seller had then sent a check back to the 
market for the commission. 


Two eminently qualified witnesses expert in accounting principles 
testified for respondent that when the market buys livestock for market 
support, it receives no income or profit and, therefore, no revenue in the 
transaction (Tr. 317-328, 330-335). Reliance was placed upon § 4010 of 
the accounting principles adopted by the Accounting Principles Board, 
American Institute of Certified Public Accountants, stating that “profit 
is deemed to be realized [when] a sale in the ordinary course of business 
is effect[ed] unless the circumstances are such that the collection of the 
sales price [is] not reasonably assured” (Tr. 321). One of the respondent’s 
experts testified as to that accounting principle (Tr. 321-322): 


Well, the way that I would fit this quote into this situation is that at the time the 
market buys a market support animal there has been no sale. There’s no sale to the 
consignor, but we’re not accounting for the consignor. We’re accounting for the barn 
or Lufkin Lowery market. 


All there has been is a purchase. There has not been a sale. 


And according to everything that I have ever been taught about accounting is that 
you cannot recognize profit when you buy something. 


You can put it on the books at what it cost you. This is akin to what is known — to 
a purchase what is known in accounting terminology as a purchase discount. 


Q. You’re stating that, then, this is not a revenue to the barn because the barn has 
not, in fact, earned anything? 


A. That’s what I’m stating. 
Q. When they buy that cow. 
A. Yes, sir. 


Q. The records submitted by the Packers and Stockyards Administration erronous- 
ly suggest that the barn has, in fact, made a commission on itself; is that not cor- 
rect? 


A. Yes. 


The error in the conclusion by the respondent’s expert witnesses re- 
sults from their failure to recognize or give weight to the fact that live- 
stock commissions are paid by the seller — not the buyer. Under their- 
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view, when the market buys livestock for market support, no commis- 
sion is paid by the seller. But that would violate the Act. It is settled that 
it is a violation of the Act for a stockyards to fail to charge a commission 
to any seller or to give a seller a reduced commission (see, e.g., In re 
Sebastian Scirpo, 27 Agriculture Decisions 444, 446-448 (1968); In re 
Rock Port Sale Pavilion, Inc., 25 Agriculture Decisions 477, 479-480 
(1966); In re Amsterdam Livestock Sales, Inc., 25 Agriculture Decisions 
997, 999-1000 (1966); In re Roy Taylor, 24 Agriculture Decisions 109, 
110-112 (1965); In re Winfield Livestock, 24 Agriculture Decisions 609, 
611-612 (1965); In re Lusk Livestock Commission Co., 24 Agriculture 
Decisions 1074, 1076-1078 (1965); In re Wheatland Livestock, 24 Agri- 
culture Decisions 1079, 1080-1081 (1965); In re Southern Livestock Auc- 
tion Co., 24 Agriculture Decisions 1474, 1479-1482 (1965)). According- 
ly, all sellers, including sellers whose livestock are bought by the market 
for market support, must pay a commission. Since a commission is paid 
by the seller irrespective of whether the market or a third party buys the 
livestock, a commission is received by the market from the consignor in 
every transaction, including market support purchases. 


The situation insofar as commissions are concerned is no different 
when the market buys the animal for market support than when a third 
party purchaser fails to pay for the livestock. In either case, the seller — 
not the buyer — pays the commission. Mechanically, the payment is 
made by the seller receiving a check for the net proceeds of the livestock 
instead of having a check for the gross proceeds issued to the seller and 
then having the seller immediately pay the commission to the stock- 
yards. 


In many cases, it would make no difference whether the complainant’s 
accounting treatment of commissions in connection with market sup- 
port purchases is followed or the respondent’s approach is followed. Or- 
dinarily, the revenue received as selling commissions from the sellers in 
connection with market support purchases would be offset by the com- 
plainant’s allowance for business getting and maintaining expenses, in- 
cluding market support losses. But in this case, the respondent’s records 
were inadequate to prove market support expenses except in the amount 
of $4,063.59. Hence the complainant’s allowance for respondent’s 
business getting and maintaining expenses, including market support 
losses, was less than the revenue received by respondent as commissions 
from the sellers in market support transactions during the base year 
(Findings 15 and 19, supra). 


23. Even where a market’s records are adequate to prove all of the market support ex- 
penses, the complainant’s allowance for business getting and maintaining expenses, in- 
cluding market support losses, does not exceed 25¢ per animal unit handled during the 

cont.... 
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It may be that the complainant’s treatment of commissions received in 
market support transactions is different from that of the Internal 
Revenue Service, but the principles of accounting acceptable by the In- 
ternal Revenue Service are not necessarily appropriate for rate regula- 
tion purposes (Tr. 143-144). As recognized in an opinion of the Account- 
ing Principles Board, American Institute of Certified Public Account- 
ants, which appears in the Journal of Accountancy, December 1962, 
page 67: 


1. The basic postulates and the broad principles of accounting comprehended in 
the term “generally accepted accounting principles” pertain to business enterprises 
in general. These include public utilities, common carriers, insurance companies, 
financial institutions, and the like that are subject to regulation by government, 
usually through commissions or other similar agencies. 


2. However, differences may arise in the application of generally accepted ac- 
counting principles as between regulated and nonregulated businesses, because of 
the effect in regulated businesses of the rate-making process, a phenomenon not 
present in nonregulated businesses. Such differences usually concern mainly the 
time at which various items enter into the determination of net income in accord- 
ance with the principle of matching costs and revenues. 


In the stockyards industry, since the commission is paid by the seller 
— not the buyer — and since all sellers are required by law to pay the 
commission, complainant’s accounting practice for ratemaking pur- 
poses, which includes in a stockyard’s total revenue commissions paid by 
the sellers in connection with livestock bought by the market for market 
support, is manifestly correct. 


IX. Return on Buildings and Equipment 


The complainant included an allowance of $2,398.60 for the return on 
respondent’s buildings and equipment during the base period. This 
allowance was computed on the basis of 8% of the original cost, when 
first dedicated to the public use, of the buildings (including im- 
provements) and equipment, less depreciation (Finding 20, supra). 


oo CONE. 


year (Finding 19, supra) and, therefore, to the extent that market support losses exceed 
the 25¢ limit, it would make a difference whether the complainant’s or respondent’s ac- 
counting method is followed. Under respondent’s proposed accounting treatment, com- 
plainant’s control over the amount of allowable market support losses would be lessened. 
For example, in this case, assuming that respondent’s records as to market support losses 
were adequate to prove respondent’s alleged losses, under respondent’s accounting treat- 
ment, $16,648.63 would be subtracted not only from respondent’s revenue received, but, 
also, from respondent’s expenses. Hence, under respondent’s theory, complainant would 
have no control over whether respondent’s business getting and maintaining expenses ex- 
ceeded 25¢ per animal unit. 
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This is the only allowance under complainant’s auction market rate 
analysis which is based on a rate of return times value. Prior to about 
1969, the allowance for land was computed by multiplying the rate of 
return times the value of the land, but the allowance for land is now 
computed on the basis of the number of animal units handled at the 
market, which, in this case, resulted in an allowance more than three 
times larger than would have been determined under the pre-1969 for- 
mula (Finding 21, supra). 


The respondent challenges the complainant’s use of original cost, less 
depreciation, and also the 8% rate of return (Appeal, pp. 5-7, 14-16). The 
value and rate of return must be considered as a unit since the complain- 
ant’s allowance is obtained by multiplying the valuation of the buildings 
and equipment times the rate of return; and whenever two figures are 
multiplied together, the identical increase in amount can be ac- 
complished by applying the same percentage increase to either of the 
factors which are multiplied together. 


For example, if the value of a building is $100 (using unrealistically 
small figures to illustrate the point), and the rate of return is 6%, the 
allowance would be $6. If, because of inflation or any other reason, com- 
plainant wanted to increase the allowance by one-third, i.e., to $8, the in- 
crease could be effected by increasing the value of the building by one- 
third (to $133.33), which would result in an $8 allowance at 6% ($133.33 
x .06); or the value of the building could be left at $100, and the rate in- 
creased by one-third (to 8%), which would result in an allowance of $8 
($100 x .08). Since any desired increase in the allowance can be pro- 
duced either by increasing the valuation of the building or by increasing 
the rate of return, both factors must be considered simultaneously to 
determine whether the result is reasonable. 


A. Original Cost, Less Depreciation 


The respondent criticizes the complainant’s use of original cost when 
first dedicated to the public use, less depreciation, for several reasons. 


One objection is that this factor constantly diminishes, as depreciation 
is deducted each year, and, therefore, in time the allowance will alleged- 
ly become unreasonably small. The short answer to this objection is that 
the full amount of the depreciation deducted by complainant each year is 
allowed as an expense and, therefore, the full amount of such deprecia- 
tion is returned to the stockyards owner by the ratepayers each year. 
This return of equity capital to the stockyards owner, resulting from 
each year’s depreciation allowed as an expense, is in addition to the 8% 
return on buildings and equipment. (I was unaware until late in the oral 
argument in this case that the return of equity capital each year, i.e., by 
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allowing as an expense each year’s depreciation, is in addition to the 8% 
return allowed on the stockyard owner’s buildings and equipment.) 


Specifically, during the base year, the respondent’s depreciation on its 
buildings and equipment was $3,383.01 (Comp. Ex. 7). That entire 
amount of depreciation, $3,383.01, is included in the respondent’s ex- 
penses of $203,846.57 shown on line 1 of Figure 1; and the $3,383.01 is 
included in the respondent’s Adjusted Expenses of $125,764.37 shown 
on line 22 of Figure 1, supra. 


Obviously, if a portion of a stockyard owner’s original investment is 
returned to him each year, he should not earn a return each year on the 
full amount of his original investment. His return should be on his 
original investment less that portion of his original investment which 
has been returned to him. 


To use a hypothetical example, if a stockyards owner built a building 
in 1950 for $100,000, and depreciated it over 25 years at the rate of 
$4,000 per year, in the first year, $4,000 would be returned to him by 
the ratepayers (since $4,000 depreciation would be included in the 
market’s expenses) and, in addition, he would earn the complainant’s 
rate of return on $96,000. For the second year, he would receive another 
$4,000 from the ratepayers (as a result of the second year’s depreciation 
included in the market’s expenses), making a total of $8,000 of his equi- 
ty capital returned by the ratepayers during the first two years, and he 
would earn the complainant’s rate of return during the second year on 
$92,000. 


If the stockyards owner in this hypothetical example wanted to con- 
tinue to earn the complainant’s rate of return on the full amount of his 
original investment, he would merely have to invest the equity capital 
returned to him each year at the same interest rate as complainant’s rate 
of return. 


When the mechanics of complainant’s rate formula are fully 
understood, it is obvious that respondent has no legitimate complaint 
because of the steady decline in the value of its buildings and equipment. 


The respondent also objects to the complainant’s use of original cost 
when first dedicated to the public use, less depreciation, because that 
method does not take into account any increased price paid by a new 
owner of the stockyards. 


However, a purchaser of a stockyards is buying a regulated enterprise 
and, therefore, he should pay no more for the enterprise than he is will- 
ing to pay on the basis of the rates that the complainant allows. There is 
ample precedent in the field of public utility ratemaking cases to support 
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complainant’s view that an increase in rates should not be permitted 
merely because a new owner purchases’the property. See, e.g., Re: Jef- 
ferson County Sewer Co., 87 PUR 3d 392, 397 (1971); Re: Canadian 
Utilities, Ltd., 80 PUR 3d 385, 399 (1969); Pennsylvania Pub. Utility 
Comm. v. Penn. Power & Light Co. (15559 et al., Nov. 20, 1956; not 
reported, but digested in 16 PUR 3d 592); Donnelley v. Consolidated 
Water Co. of Utica, 3 PUR (NS) 173, 183 (1933). 


The respondent’s most troublesome objection to the complainant’s use 
of original cost, less depreciation, is that this factor does not rise with in- 
flation. This objection warrants extensive discussion, extending to the 
end of this subsection. 


First, even if the return on a stockyard owner’s investment did not ful- 
ly keep pace with inflation, he would be no worse off than many others 
who have invested in stocks, bonds and savings and loan associations. 
Bonds purchased many years ago yield the same return, year after year, 
despite inflation (and, if sold prior to maturity, would be heavily dis- 
counted). Dividends from many common stocks have not kept pace with 
inflation (and many stoéks have declined sharply in value).. The com- 
plainant’s 8% rate of return is much higher than the rate of return on 
many of such bonds and stocks bought years ago; and is at least as high, 
if not higher, than the rate of return presently available at many savings 
and loan associations. Hence even if the return on a stockyard owner’s 
investment did not increase commensurably with inflation, he would be 
as well off as many other investors.” 


The most important consideration as to this issue is the fact that an 
auction market owner’s return on his buildings and equipment is a very 
minor part of his total return from the auction stockyards; whereas in 
the case of other public utilities, the return on buildings and equipment 
is a large part of the owners’ total return. Hence it is nowhere near as im- 
portant to auction market owners as to owners of other public utilities 
that the value of buildings and equipment keep pace with inflation. 


For example, complainant’s rate analysis allowed Giles Lowery to 
receive during the base year $48,619.58 more than reasonable expenses 
and depreciation,”* of which only $2,398.60 thereof, or 4.9% ($2,398.60 


24. A minor consideration is that, in a very real sense, inflation is, in part, a form of in- 
direct taxation by Congress; and stockyard owners should bear some part of the burden of 
that indirect taxation. 


25. This consists of allowances of $15,839.40 for a working owner; $3,549.25 for owner’s 
‘management; $709.85 for interest on working capital; $2,398.60 for return on buildings 
and equipment; $3,407.28 for use of land; and $22,715.20 for operating margin (Fig. 1, 
supra). Some part of the “operating margin” might, of course, be needed for contingencies. 

cont.... 
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~+ $48,619.58), resulted from the allowance for the return on respond- 
ent’s buildings and equipment. 


Even if the $22,715.20 allowance for operating margin is excluded 
from consideration, Giles Lowery’s return over expenses would still be 
$25,904.38 ($48,619.58 — $22,715.20), and the allowance for the return 
on respondent’s buildings and equipment is only 9.3% of that amount 
($2,398.60 + $25,904.38). 


Hence it is clear that the revenue derived from the return on an auc- 
tion market owner’s buildings and equipment is a small part of his total 
return over expenses, and is negligible compared to the return on 
buildings and equipment received by the owners of other public utilities. 


In these circumstances, the livestock auction market industry would 
not be seriously affected even if that portion of the owner’s total income 
resulting from the return on the auction market’s buildings and equip- 
ment did not increase in any manner with inflation. It could reasonably 
be expected that the auction market industry would continue to survive 
and be economically healthy. 


The foregoing circumstances, peculiar to the livestock auction market 
industry, must be considered in connection with the respondent’s view 
with respect to the valuation of auction market buildings and equip- 
ment. 


Respondent urges the adoption of a formula for determining the value 
of auction market buildings and equipment found in Railroad Commis- 
sion of Texas v. Houston Natural Gas Corp., 289 S.W. 2d 559, wherein 
the Texas Supreme Court endorsed a “reasonable balance” between 
original cost less depreciation and reproduction cost new less deteriora- 
tion and obsolescence. This would, of course, require a determination as 
to the reproduction cost new of respondent’s buildings and equipment. 


Complainant’s position is that the reproduction cost new less deprecia- 
tion method of valuation of buildings and improvements and movables is 
speculative, unreliable, and has no real relationship to the actual ex- 
perience of stockyards. It argues that the most reliable, most stable, and 
most equitable basis for the valuation of such property is the original 
cost of the property when first dedicated to the public use. 


Valuing respondent’s buildings and equipment at original cost when 


-- cont. 

thereby reducing the money available to the owner. But, on the other hand, the money 
available to the owner would increase substantially if his livestock volume increased 
significantly. It is not complainant’s practice to monitor future volume increases, resulting 
in future increased income, until the auction owner seeks a future rate increase. 
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first dedicated to the public use minus depreciation conforms to the ra- 
tionale in In re St. Paul Union Stockyards Company, 21 Agriculture 
Decisions 1216 (1962). In that case, the Judicial Officer adopted in prin- 
ciple the original cost method of valuation (21 Agriculture Decisions at 
1238-1272).% The Judicial Officer explained the bases for favoring 
original cost, less depreciation, over any formula based on reproduction 
cost new or trended original cost as follows: 


53. * * * The Court of Appeals of Maryland stated in the case of Chesapeake & 
Potomac Tel. Co. v. Public Service Commission, 93 A.2d 249, 254 (1952), that: 


Estimates of reproduction cost are conjectural at best, not merely because 
they rest on opinion, but for the obvious reason that probably no plant would 
ever be reproduced in its present form. Even the physical structures to 
replace the old would be designed, so far as possible, to compensate in effi- 
ciency and convenience for the higher construction costs. 


54. The court quoted from an earlier opinion of the Maryland Public Service Com- 
mission (84 PUR NS 175, 183 (1950): 


In short, it is a theoretical reproduction of something which, as a practical 
matter if it did not exist, would not be produced in its present form and loca- 
tions. As this highly theoretical process has questionable probative value in 
times of normal and stable economy it has even less value at the present time. 


55. The Tennessee Railroad and Public Utilities Commission in the case of Re 
Southern Bell Telephone & Telegraph Company (100 PUR NS 33, 36 (1953)) stated 
with reference to reproduction cost estimates that: 


In brief, it constitutes an attempt to estimate the reproduction cost of old 
property at present day prices of material and labor. Such proof is highly 
conjectural, speculative, and unrealistic. The company would hardly think of 
replacing its old facilities with precise counter parts, or at their original loca- 
tions. Technological progress and the growth of the industry have rendered 
obsolescent a substantial portion of these facilities. While present-day re- 
placement may be somewhat more costly to install, they are more efficient 
and economical in operation (21 Agriculture Decisions at 1246-1247). 


a a 


81. In his concurring opinion in St. Joseph Stock Yards Co. v. United States, 298 
U.S. 38 (1936), Mr. Jstice Brandeis presents convincing examples of the magnitude 
of the task imposed upon regulatory agencies and the courts in applying the rule of 
Smyth v. Ames [169 U.S. 466, which required consideration, inter alia, of reproduc- 
tion cost new] — the massive records, the delays, the excessive cost, the time con- 
sumed by all participants, and the obstacles encountered. The present proceeding is 


26. The St. Paul case involved a terminal stockyards rather than an auction stockyards, 
and because of peculiarities applicable to the facts of that particular terminal stockyards 
(which would not apply to any auction market today), the Judicial Officer used a “split in- 
ventory” method of valuation which departed to some extent from original cost, but which 
totally avoided any determination of reproduction cost new (21 Agriculture Decisions at 
1238-1285). 
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another classic example of the futility of trying to apply the reproduction cost valua- 
tion theory and prescribe rates with reasonable promptness (21 Agriculture Deci- 
sions at 1258-1259). 


kkk * 


96. The trended cost theory is even more conjectural, speculative, hypothetical, and 
unrealistic than the reproduction new theory. It has the same basic infirmities as 
the reproduction new theory, except to a greater degree. The United States Supreme 
Court long ago condemned the trended cost theory. In the case of West v. 
Chesapeake and Potomac Telephone Company of Baltimore, 295 U.S. 662, 674 
(1935), it was held that: “* * * the method was inept and improper, is not calculated 
to obtain a fair or accurate result, and should not be employed in the valuation of 
utility plants for rate making purposes.” 


97. In the Hope case the Federal Power Commission condemned the trended cost 
estimate as having no “probative value” since it was “not founded in fact,” was 
“basically erroneous,” and produced “irrational results.” The Commission held that 
(44 PUR NS at 9): “The reproduction cost studies and the so-called trended ‘original 
cost’ studies were the typical, hypothetical conjectures which have plagued rate 
regulation for more than forty years” (21 Agriculture Decisions at 1263). 


xe ke * 


101. We similarly approve of the net capital investment or original cost method of 
valuation for the reasons expressed by the hearing examiner and demonstrated in 
the record of this proceeding. As stated by Mr. Justice Brandeis in his dissenting 
opinion in Southwestern Bell Telephone Company v. Public Service Commission of 
Missouri, supra, at p. 290: “The thing devoted by the investor to the public use is not 
specific property, tangible and intangible, but capital embarked in the enterprise. 
Upon the capital so invested the Federal Constitution guarantees to the utility the 
opportunity to earn a fair return. . . .” Moreover, an original cost rate base is deter- 
mined from facts and not theories, estimates or speculations and the fixing of such a 
rate base at any time simply involves the adding of capital expenditures and deduct- 
ing retirements and depreciation as shown by accounting records subsequent to any 
previous date when the rate base was fixed. The original cost method avoids expen- 
sive appraisals and the controversies incident thereto (21 Agriculture Decisions at 
1266). 


If the complainant were required to determine reproduction cost new 
each year for about 2,000 stockyards, its present rate staff of four pro- 
fessional employees would have to be increased to at least several hun- 
dred professional employees. Although administrative difficulties 
should not be controlling where vital interests are at stake, as shown 
above, no vital interest is at stake here. Moreover, as shown in the 
quoted material above, any use of reproduction cost new involves a 
determination which is highly conjectural, unrealistic and lacking in 
probative value. 


In Federal Power Commission v. National Gas Pipeline Company, 315 
U.S. 575, the Court sustained an order of the Commission under the 
Natural Gas Act. In discussing the scope of judicial review of rates 
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prescribed by the Commission, the Court held (315 U.S. at 586): 


The Constitution does not bind rate-making bodies to the service of any single for- 
mula or combination of formulas. Agencies to whom this legislative power has been 
delegated are free, within the ambit of their statutory authority, to make the 
pragmatic adjustments which may be called for by particular circumstances. 


In a concurring opinion in that case by Mr. Justice Black, Mr. Justice 
Douglas and Mr. Justice Murphy, it is stated (815 U.S. at 602-606): 


While the opinion of the Court erases much which has been written in rate cases 
during the last half century we think this is an appropriate occasion to lay the ghost 
of Smyth v. Ames, 169 U.S. 466, which has haunted utility regulation since 1898. 
That is especially desirable lest the reference by the majority to “constitutional re- 
quirements” and to “the limits of due process” be deemed to perpetuate the 
fallacious “fair value” theory of rate making in the limited judicial review provided 
by the Act. 


SS 


The rule of Smyth v. Ames as construed and applied, directs the rate-making body 
in forming its judgment as to “fair value” to take into consideration various 
elements — capitalization, book cost, actual cost, prudent investment, reproduction 
cost. * * * The risks of not giving weight to reproduction cost have been great. * * * 
The havoc raised by insistence on reproduction cost is now a matter of historical 
record. 


=e Oca 


As we read the opinion of the Court, the Commission is now freed from the compul- 
sion of admitting evidence on reproduction cost or of giving any weight to that ele- 
ment of “fair value.” 


In Federal Power Commission v. Hope Gas Co., 320 U.S. 591, the 
Court again considered an order of the Federal Power Commission 
prescribing rates under the Natural Gas Act. The Commission estab- 
lished the rate base on the basis of the “actual legitimate cost” of the 
property involved less depreciation (820 U.S. at 596). Evidence of the 
cost of reproduction new was given no weight by the Commission on the 
grounds that it was “not predicated upon facts” and was “too conjectural 
and illusory to be given any weight” (320 U.S. at 597). The Commission 
also refused to give any “probative value” to “trended ‘original cost’ ” 
because it was “not founded in fact,” was “basically erroneous,” and pro- 
duced “irrational results” (320 U.S. at 597). 


Previously, the Court of Appeals had reversed the Commission’s order 
(134 F.2d 287), and among the grounds for reversal were: (1) that the 
rate base should reflect the “present fair value” of the property; (2) that 
the Commission should have considered reproduction cost and trended 
original cost; and (3) that “actual legitimate cost” (prudent investment) 
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was not the proper measure of “fair value” where price levels had 
changed since the investment. 


The Supreme Court reversed the Court of Appeals, stating (320 U.S. at 
602): 


We held in Federal Power Commission v. Natural Gas Pipeline Co., supra, that the 
Commission was not bound to the use of any single formula or combination of for- 
mulae in determining rates. Its ratemaking function, moreover, involves the making 
of “pragmatic adjustments.” * * * And when the Commission’s order is challenged 
in the courts, the question is whether that order “viewed in its entirety” meets the 
requirements of the Act. *** Under the statutory standard of “just and 
reasonable” it is the result reached not the method employed which is controlling. 
* * * It is not theory but the impact of the rate order which counts. If the total ef- 
fect of the rate order cannot be said to be unjust and unreasonable, judicial inquiry 
under the Act is at an end. 


For the reasons set forth above, it is concluded that complainant’s use 
of original cost when first dedicated to the public use, less depreciation, 
is not only lawful, but is highly desirable for ratemaking purposes in- 
volving the livestock auction market industry. 


If the auction market owner’s total income is to increase with infla- 
tion, as it must to the extent necessary to insure that sufficient markets 
will remain economically viable to handle the available volume of live- 
stock, the increase should be accomplished in some manner?’ which is 
not as time consuming, burdensome and administratively unworkable as 
respondent’s proposal, which would require a determination of the 
reproduction cost new of the market’s buildings and equipment. 


B. Rate of Return 


The complainant used a rate of return of 8%, which was applied to the 
value of respondent’s buildings and equipment (Finding 20, supra). 


There is no precedent, administrative or judicial, which gives any 
meaningful guideline for determining the rate of return to be applied to 
the value of a livestock auction market’s buildings and equipment. 


The complainant cites as a “guide” to determining the rate of return on 
buildings and equipment the case of In re St. Paul Union Stockyards 
Company, supra, 21 Agriculture Decisions 1216, 1291 (1962), in which 
the Judicial Officer stated: 


27. For example, by increasing the rate of return over that allowed several years ago; in- 
creasing the return previously allowed on land; providing for a very liberal operating 
margin; or providing for a very liberal allowance for a working owner (in this case, over 
$10,000 more than a hired employee would receive for the “starter” function performed by 
Giles Lowery, see, supra). 
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We believe we shall discharge our obligations to the investor and treat the rate 
payer fairly if we provide revenues sufficient for the company to pay (a) its actual 
operating expenses prudently and economically incurred; (b) an annual charge for 
depreciation based upon the expected life of the properties; (c) taxes; (d) interest on 
its debt at the rate actually paid; (e) a reasonable dividend on its outstanding stock; 
and (f) something to be added to the surplus to enable the company, under good 
management, to maintain and support its credit. 


However, that case involved a terminal stockyards, which, as shown 
above, is quite different from an auction stockyards. In the St. Paul case, 
supra, the rate base, consisting of land, buildings, equipment and work- 
ing capital, was $5,118,810 (21 Agriculture Decisions at 1315). 
Buildings and equipment alone were valued at $3,294,167, or 64.4% of 
the total rate base (ibid.). The Judicial Officer, applying the criteria 
quoted in the preceding paragraph, concluded that the “reasonable rate 
of return which the respondent is entitled to earn on the rate base, after 
an allowance for all reasonable operating expenses, depreciation, and in- 
come taxes, is 7.75 percent” (ibid.). The terminal stockyard owners’ in- 
come resulted from applying the 7.75% rate of return to the $5,118,810 
rate base (ibid.). 


But as shown above, only 4.9% of Giles Lowery’s income from the auc- 
tion market depends on the rate of return (or 9.3% if the operating 
margin is not considered). Hence the rate of return was decisive as to the 
total income of the stockyard owners in the St. Paul case, but is decisive 
as to only a very small part of an auction market owner’s income. Hence 
the six criteria quoted above from the St. Paul case provide no mean- 
ingful guideline as to the rate of return to be applied to the value of an 
auction market’s buildings and equipment. If relevant at all to an auc- 
tion market, the six criteria would be useful only in determining 
whether the auction owner’s total income from the stockyards was just 
and reasonable. 


To the extent that an auction market owner used borrowed funds to 
pay for the buildings and equipment, complainant should give some con- 
sideration to the fourth criterion quoted above, viz., “interest on its debt 
at the rate actually paid.” In this case, the respondent corporation bor- 
rowed funds from the Small Business Administration at 8% annual in- 
terest (Tr. 89-92). The complainant’s 8% rate of return, therefore, allows 
respondent to service its debt. 


The complainant also cites for guidance as to the rate of return to be 
applied to the value of the respondent’s buildings and equipment the 
rate of return allowed in other regulated industries. This also is a factor 
that should be given some consideration. Recent rate cases show wide 
variations in the rates of return allowed. The majority, however, are in 
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the range of 8%. The following table of rate cases was cited by the Chief 
Administrative Law Judge as representative (Initial Decision, p. 28): 


Rate of Date of 
Company Citation Return(%) Decision 
Utilities & Industries Corp. 100 PUR 3d 467, 474 7.57 8-9-73 
South Central Bell Tele. Co. 100 PUR 3d 502, 504 6.93 8-21-73 
Union Light, Heat & Power Co. 100 PUR 3d 518, 522 8.67 8-13-73 
Pacific Northwest Bell Tel. Co. 100 PUR 3d 82, 103 8.93 7-14-73 
Capital City Water Co. 100 PUR 3d 124, 126 7.76 6-1-73 
Kansas-Nebraska Natural Gas 
Co., Inc. 100 PUR 3d 129, 138 8.5 7-26-73 
New England Tel. & Tel. Co. 100 PUR 3d 189, 199 8.93 6-25-73 


The complainant’s 8% rate of return is, therefore, consistent with the 
rates of return allowed in other regulated industries, and is just and 
reasonable in the circumstances of this case. 


Respondent makes much of the case law requirement that a rate of 
return for a regulated utility should be sufficient to “attract” capital. 
The point is not well-taken, however, because, as shown above in the 
first section of this Decision, the ability to attract capital is not a proper 
consideration in an auction stockyards rate case. But even if it were, the 
rate of return applied to the value of an auction market owner’s 
buildings and equipment determines such a negligible portion of his 
total income that it could not be a serious factor in attracting capital. 


Respondent argues that a “small stockyard like this company has a 
greater risk and needs a greater return than other utilities” (Brief, Find- 
ing 14). However, no evidence was introduced to show an actual greater 
risk in the stockyards industry, whereas evidence was introduced to 
show that investment in the stockyards industry is a relatively safe in- 
vestment (Tr. 199-200). Moreover, as shown above, since the rate of 
return affects such a negligible portion of an auction owner’s total in- 
come, even if the stockyards industry were not a relatively safe invest- 
ment, the rate of return could not have much of an effect on the situa- 
tion.” 


X. Per-Head-Weight Tariff Schedule 


The complainant’s proposed tariff is based on a per-head-weight 
schedule, as opposed to the valuation type tariff presently in effect at 


28. As shown above, the complainant erroneously excluded the book value of the care- 
taker’s house ($2,636.53) from the value of respondent’s buildings. At 8%, the value of the 
house would permit an additional $210.92 in income. But since the complainant’s proposed 
tariff will produce several thousand dollars more than respondent’s reasonable revenue re- 
quirements (Finding 27, supra), no change in complainant’s proposed tariff is required. 
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the respondent’s market and at neighboring markets (Finding 27, supra). 
About 800 of the 2,000 auction markets in the United States use a per- 
head-weight schedule such as that proposed by complainant, and about 
1,200 use a valuation type tariff. Both types of tariffs are used in Texas, 
but respondent’s nearby competitors use valuation type tariffs (Tr. 
173-174). 


The respondent admits that the per-head-weight schedule “would 
probably be better for the livestock exchanges if they used it” (Appeal, p. 
17), but respondent contends that it will not work for its market while 
the other nearby markets operate on valuation tariffs. The respondent 
argues that consignors would take their animals to other auction 
markets when the price of animals is low because the commission charge 
under valuation tariffs would be less than at respondent’s market. 
However, the respondent’s fear is without any reasonable basis in fact 
since the price of cattle would have to drop almost in half {below $12.50 
per hundredweight) before the commission charge at a competing mar- 
ket with a valuation tariff would be lower than respondent’s commission 
charge. That is highly unlikely. 


Complainant contends that the valuation tariffs presently in effect are 
illegal under the Act inasmuch as they are discriminatory. Under the 
valuation tariffs, different commissions are charged to different con- 
signors based on the value of the livestock, but the value of the livestock 
has no relation to the cost of service. Hence complainant contends such 
valuation tariffs are discriminatory (Tr. 175, 227-228) and, therefore, il- 
legal (7 U.S.C. 206, 211).”” Complainant plans “doing something [about 
the illegal valuation charges] as soon as we determine the approach that 
we want to take on the problem” (Tr. 176). 


It is not necessary to express any opinion in this case as to the com- 
plainant’s view that all livestock valuation tariffs are discriminatory, 
and, therefore, illegal. The record in this case does not consider whether 
the value of the selling service varies with the price of the animal, which 
might be argued as a basis for supporting valuation tariffs (cf., Tagg 
Bros. v. United States, 280 U.S. 420, 441). But in any event, per-head 
tariffs are certainly permitted, whether or not required, by the Act, and 
there is no reasonable basis for respondent’s fear that any adverse effect 
might result from using a per-head tariff. Hence complainant’s proposed 


29. Complainant’s view that the value of the livestock has no relation to the cost of service 
(Tr. 175, 227-228) is supported by one of the leading livestock marketing authorities, Dr. 
Stewart H. Fowler, Professor of Animal Husbandry, Louisiana State University, who 
states: “It appears that per head charges for marketing services come closer to actual costs 
than charges based on a percentage of the gross sales value. This is because the cost of 
handling the same species is much the same regardless of the value of the animal” (Fowler, 
The Marketing of Livestock and Meat (1961), p. 294). 
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per-head tariff is reasonable, lawful and supported by the record in this 
case. 


CONCLUSION 


For the foregoing reasons, the respondent’s challenges to complain- 
ant’s ratemaking procedure are rejected. Complainant’s ratemaking pro- 
cedure is reasonable and appropriate for determining whether auction 
market rates are just and reasonable. 


But even if it were to be assumed for the purposes of argument that 
the complainant’s procedure were defective with respect to one or more 
particular items, “it is the result reached not the method employed 
which is controlling.” Federal Power Commission v. Hope Gas Co., 320 
U.S. 591, 602. In this case, the result reached is that respondent is en- 
titled to charge rates producing $184,824.58 (Finding 25, supra). 
Whether that total sum is adequate is the only relevant consideration in 
determining whether the complainant’s proposed rates are just and rea- 
sonable. It is irrelevant whether complainant’s determinations or 
allowances for particular items are too low provided the end result — 
$184,824.58 — is adequate. 


As shown above in the discussion under the subsection relating to 
Original Cost, Less Depreciation, the total revenue of $184,824.58 pro- 
vides Giles Lowery® with $48,619.58 more than reasonable expenses 
and depreciation. This, for a part-time activity* and a relatively modest 
investment! 


Of the $48,619.58, $6,515.73 was allowed as a reasonable return on 
respondent’s land, buildings and equipment, and working capital, i.e., 
the elements that would comprise respondent’s rate base under tradi- 
tional public utility ratemaking principles. The allowances totalling 
$6,515.73 for respondent’s land, buildings and equipment, and working 
capital appear adequate. The actual rate of return on these “rate base” 
elements is 11.2%.” 


30. For regulatory purposes, Giles Lowery and his wholly owned and controlled corpora- 
tion, i.e., the respondent, may be regarded as one and the same entity. See the cases cited in 
In re Ludwig Casca, 34 Agriculture Decisions 1917, 1930-1933 (1975). 


31. Giles Lowery operates two stockyards, engages in an extensive dealer business and has 
other business activities (Tr. 208, 218). 


32. Respondent’s rate base under accepted public utility principles would be $58,286.62, 
consisting of (1) $13,325 for value of used and useful land, assuming respondent’s land 
CORE: «02 





GILES LOWERY STOCKYARDS 319 
Cite as 35 A.D. 267 


However, assuming for the purposes of argument that the allowances 
on the elements comprising respondent’s “rate base,” totalling 
$6,515.73, are too low, before we could conclude that complainant’s 
rates were unreasonably low or confiscatory, we would have to deter- 
mine that Giles Lowery’s total stockyards income, after reasonable ex- 
penses, depreciation and taxes, is unreasonably low, considering his pru- 
dent investment and his personal services. If more than $6,515.73 were 
required to preclude confiscation, more than enough could be “trans- 
ferred” to the $6,515.73 from the allowances made for Giles Lowery’s 
personal services and operating margin. 


As shown above in the subsection relating to owner’s compensation, 
the allowance of $15,839.40 to respondent for Giles Lowery’s efforts as 
a working owner (which is in addition to the allowance for his “manage- 
ment”) is substantially more than the $5,000 per year received by other 
persons who perform functions similar tc Mr. Lowery’s primary function 
at the stockyards. 


Moreover, complainant’s rate formula provides an “operating margin” 
of $22,715.20 over and above all reasonable expenses and depreciation. 
This is a “cushion for unexpected contingencies,” so that the market does 
not have to “come in every year * * * for another rate increase” (Tr. 40). 
If need be, part of this “cushion” could be “transferred” to the allowances 


for land, buildings and equipment, and working capital. 


Considering all of the circumstances in this case, if complainant has 
erred, the error has been on the side of proposing a rate schedule that is 
too high (see Tr. 172, 186-187). There is no basis whatever for a deter- 
mination that the ena result, viz., rates that will produce $184,824.58 
are unreasonably low or confiscatory. 


«a ve COIs 

valuation is correct (Finding 21, supra); (2) $32,618.99 for value of buildings and equip- 
ment (Finding 20, supra); and (3) $12,342.63 for working capital (see complainant’s Reply 
Brief, p. 15). Dividing $6,515.73 by $58,286.62 equals 11.2%. In the case of the owners of 
all public utilities, they receive a return on the total value of their rate base, but to the ex- 
tent that their rate base resulted from borrowed money, their actual net income is, of 
course, reduced by the amount of interest they have to pay on such borrowed money. In 
this case, Giles Lowery borrowed money at 8%, and he is making a return of 11.2% on his 
“rate base,” in addition to receiving $42,103.85 ($48,619.58 — $6,515.73) not based on his 
“rate base.” 


33. Assuming (as we must based on this record) that complainant’s forecast is accurate 
with respect to the temporary nature of the decline in livestock volume in fiscal 1974, no 
substantial part of the operating margin would be needed for any extended period to com- 
pensate for reduced volume. Also, most auction stockyards do not pay separate income 
taxes (Tr. 171), but respondent corporation does pay separate income taxes (Tr. 85-86, 
149). Hence part of the operating margin would be used for corporate taxes, but a substan- 
tial portion would be left for other purposes. 
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For the reasons set forth above, respondent’s rates are unjust and 
unreasonable. Complainant’s proposed rates are just, reasonable and 
non-discriminatory, and should be adopted. 


ORDER 


The respondent shall assess the schedule of rates and charges as set 
forth below, and shall not, hereafter, publish, demand, or collect any 
rate or charge for the furnishing of any stockyard service more or less 
than the rate or charge for the service set forth in such schedule: 


A. REGULAR SELLING- YARDAGE CHARGES 


Ordinary Cattle: 

Weighing less than 300 lbs. $ 3.00 Per Head 

Weighing 300 lbs. and more 3.50 Per Head 
Bulls: 

All bulls 800 lbs. and over 10.00 PerHead 
Cows and Calves sold as pairs 5.40 Per Pair 
Horses, Ponies, and Mules 6.00 Per Head 
Hogs: 

Sows, Boars, Shoats and Feeders 1.00 Per Head 

Sow and pigs sold as a unit 2.00 Per Unit 
Sheep and Goats 1.00 Per Head 


B. RESALE AND NOSALE CHARGES: 


Definitions: (1) Resale charges shall apply on all livestock resold without 
leaving the market premises. 

(2) No-sale charges shall apply when a consignor declares his 
consignment no-sale on price bid, bids in his consignment, 
or withdraws the same prior to actual sale. 

Charges: One-half (14) of the regular selling and yardage charges shall 
be assessed on all resales and no-sales. 


C. FEED: 


The charge for all feed sold shall be the average monthly cost F.0.B. the market 
plus $0.005 per lb., $0.50 per cwt. 


D. VETERINARY SERVICES: 


The schedule of charges on all necessary veterinary services performed by an ac- 
credited veterinarian will be at posted uniform per head rates, pursuant to com- 
pany agreement with the veterinarian performing such services and does not 
contain any charges retained by the market. 


E. SPECIAL SALES OR SERVICES: 


Special sales or unusual stockyard services such as are included in featured 
registered cattle and calf sales, annual 4-H sales, and sales for one consignor sold 
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on other than regular sale days which require special services and handling will 


be charged for under special arrangements agreed to between the parties prior to 
the special sales. 


This Order shall become effective 30 days after service thereof upon 
the respondent. 
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VUKASOVICH, INC. v. BiG D BROKERAGE CoMPANY, INc. PACA 
Docket No. 2-3916. Order denying petition to reopen 
and Reinstating prior order 


W. C. GARDEN FRESH, INC. v. B. T. CRONE PROD., Inc. PACA 
Docket No. 2-4131. Default 


WASHBURN Potato Co. v. VIRGINIA WHOLESALE Co. PACA 
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(No. 16,990) 


HENDRIX-MCDANIEL COMPANY v. HOWARD POTATO CHIP Co. & DON 
ROLAND SMITH, d/b/a AMERICAN BROKERS. PACA Docket No. 2- 
3336. Decided March 4, 1976. 


Delivery — failure to accept — Damages — measure of for nonacceptance — 
Reparation 


Where respondents’ failure to accept delivery of the potatoes in issue herein resulted in 
damages to complainant in the amount of $869.60 as set forth herein, reparation of 
$869.60 is awarded complainant against respondents. 


Complainant pro se. 
Roy Peyton Hull, Peoria, IL, for respondent Howard Potato Chip Co. 
Respondent American Brokers pro se. 
John M. Brander, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests an award of repara- 
tion against respondents in the sum of $869.60, in connection with a 
transaction involving a truckload of potatoes in interstate commerce. 
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A copy of the report of investigation, and a supplement thereto, 
prepared by the Department, was served upon the parties. A copy of the 
formal complaint was served upon respondents, which filed answers 
thereto denying any liability in the matter. 


Since the amount in controversy does not exceed $3,000, the 
shortened procedure provided in the Rules of Practice, 7 CFR 47.20, is 
applicable. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence, as are the Department’s report of 
investigation and the supplement thereto. In addition, the parties were 
given an opportunity to submit further evidence in the form of sworn 
statements, but none did so. None of the parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Hendrix-McDaniel Company, is a partnership com- 
posed of J. L. Hendrix and Thurmon McDaniel, whose address is Box 
100, Rainsville, Alabama. 


2. Respondent, Howard Potato Chip Co., whose address is 53 S. Wall 
Street, Farmington, Illinois, is a partnership composed of Richard L. 
Blackhurst and Bradley K. Starcevich, the latter being a minor whose 
guardian is Frank J. Starcevich. At the time of the transaction involved 
herein, this respondent was not licensed under the Act but was op- 
erating subject to license. 


3. Respondent, Don Roland Smith, is an individual doing business as 
American Brokers, whose address is 2933 B East Hillsboro Avenue, 
Tampa, Florida. At the time of the transaction involved herein, this re- 
spondent was also licensed under the Act. 


4. On July 3, 1973, in the course of interstate commerce, complainant 
contracted to sell to respondent Howard Potato Chip Co., two truckloads 
of potatoes for chipping, U.S. No. 1, size “A”, 1%,” and larger, at an 
agreed price of $9.60 per hundredweight, delivered, Farmington, Il- 
linois. One truckload was to be shipped on July 3, 1973, and was to ar- 
rive on July 5, 1973. The other truckload was to be shipped on July 12, 
1973, and was to arrive on July 13, 1973. The contract was negotiated 
through respondent American Brokers, who issued a separate confirma- 
tion of sale on each load. 


5. The load of potatoes scheduled for delivery on July 5, 1973, was 
delivered on July 5, 1973, and was accepted by respondent Howard 
Potato Chip Co. 
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6. The second load of potatoes was shipped on July 16, 1973, and ar- 
rived on July 17, 1973. Respondent Howard Potato Chip Co. refused to 
accept the second load of potatoes on the ground that they already had 
an adequate supply. 


7. Complainant resold the potatoes on the same day to Frito-Lay, Inc. 
for a delivered price of $6.50 per hundredweight. In conversations with 
respondent American Brokers, subsequent to the rejection of the pota- 
toes, complainant agreed to reduce the delivered cost by $1.10 per 
hundredweight and respondent American Brokers agreed that respond- 
ents would pay complainant the difference between the price paid by 
Frito-Lay, Inc. and the reduced delivered cost, a balance of $869.60. 


8. The informal complaint was filed on November 8, 1973, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The basic issue for decision in this proceeding concerns the liability of 
Howard Potato Chip Co. to complainant. We find on the basis of the evi- 
dence of record that American Brokers agreed to assume what amounts 
to secondary liability for the loss of $869.60, the amount sought as 
reparation in this proceeding by complainant. Respondent Howard 
Potato Chip Co. however, denies liability for the truckload of potatoes 
on the ground that they were ordered on July 3, 1973, by a Clarence 
Butler who was not at the time a partner or employee of Howard Potato 
Chip Co. The evidence makes it clear that Clarence Butler was not in 
fact a partner of Howard Potato Chip Co. on July 3, or thereafter. 
However, it is also clear that Howard Potato Chip Co. allowed a situation 
to exist in which Clarence Butler had, during the early part of July, ap- 
parent authority to buy potatoes on behalf of Howard Potato Chip Co. 
The following factors evidence this conclusion: (1) Clarence Butler, in a 
letter which is attached as an exhibit to the report of investigation, 
states that he bought the Howard Potato Chip Co. on July 1, and sold it 
on the same day to the present partners; (2) Howard Potato Chip Co. ad- 
mits that Butler was connected with the firm on July 1;(3) The Produce 
Reporter, Wheaton, Illinois, advised in its Supplement No. 15, that 
Howard Potato Chip Co. was purchased by Clarence R. Butler and Rich- 
ard L. Blackhurst on June 29, 19738; (4) The broker indicated in a letter 
which is included as an exhibit to the report of investigation, that he 
believed Butler to be a partner in Howard Potato Chip Co. (5) In a letter 
to the Department which is attached as an exhibit to the report of in- 
vestigation, Richard Blackhurst admits that he talked to Mr. Smith con- 
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cerning the delivery date for the first load of potatoes on or before July 
3. These factors taken together clearly indicate that Clarence Butler had 
apparent authority to purchase the second load of potatoes which were 
contracted for at the same time as the first load. Since Clarence Butler 
had apparent authority to purchase the potatoes on behalf of Howard 
Potato Chip Co. and did in fact so purchase the potatoes, the contract 
became binding upon this respondent. We find therefore that Howard 
Potato Chip Co. is liable to complainant for failure to accept the second 
load of potatoes. 


Complainant’s damages for nonacceptance is the difference between 
the market price at the time and place for tender and the unpaid con- 
tract price. In the absence of other evidence we will accept the price of 
$6.50 per hundredweight received from complainant’s prompt resale as 
the market price of the rejected potatoes. Complainant agreed to a 
reduction of the contract price after the rejection. Therefore, the amount 
claimed by complainant, $869.60, is less than the amount to which it 
would otherwise be entitled. We find that respondent Howard Potato 
Chip Co. is primarily liable to complainant for this amount and that re- 
spondent American Brokers is secondarily liable to complainant for the 
same amount. Respondents’ failure to pay such amount to complainant 
is a violation of Section 2 of the Act, for which reparation should be 
awarded with interest. 


Within thirty days from the date of this order, respondents shall pay 
jointly and severally to complainant, as reparation, $869.60, with in- 
terest thereon at the rate of 8 percent per annum from August 1, 1973, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 16,991) 


MARTORI BROS. DISTRIBUTORS v. LOUIS DECARLO & SON, INc. PACA 
Docket No. 2-3527. Decided March 4, 1976. 


F.o.b. transaction — good delivery standards met on arrival — Guaranteed prof- 
its from resale agreement not established — Burden of proof — failure to sus- 
tain — Reparation 


Where respondent accepted the lettuce in issue and failed to sustain its burden of proof as 
to protection against loss or guarantee of profit agreement between the parties, 
respondent is liable to complainant for the agreed purchase price of said lettuce less 
the amount already paid by respondent to complainant thereon, for a total due and 
owing complainant in the amount of $1,064.00 for which reparation is awarded. 


William J. Maledon, Phoenix, AZ, for complainant. 
Charles D. Tuppen, Jr., Buffalo, NY, for respondent. 
John M. Brander, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests an award of repara- 
tion against respondent in the sum of $1,064.00 in connection with a 
transaction involving a carload of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying any liability in the 
matter. 


Since the amount in controversy does not exceed $3,000, the 
shortened procedure provided in the Rules of Practice, 7 CFR 47.20, is 
applicable. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence as is the Department's report of in- 
vestigation. In addition, the parties were given an opportunity to submit 
further evidence in the form of sworn statements. Complainant filed an 
opening statement. Respondent filed an answering statement and com- 
plainant filed a statement in reply. Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Martori Bros. Distributors, is a partnership, com- 
posed of Edwart J. Martori, Anthony F. Martori, the estate of Arthur J. 
Martori and the estate of Joseph F. Martori, whose address is P.O. Box 
878, Glendale, Arizona. 


2. Respondent, Louis J. DeCarlo & Son, Inc., is a corporation whose 
address is 154 Niagara Frontier Food Terminal, Buffalo, New York. At 
the time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On April 12, 1974, in the course of interstate commerce, complain- 
ant contracted to sell to respondent one carload of Bimbo brand lettuce 
at a price of $3.00 per carton plus 35¢ per carton for cooling, f.o.b. 
The carload contained 1,064 cartons of lettuce and the total invoice price 
was $3,564.40. The contract was negotiated by Dan Garcia Brokerage 
Inc., acting as broker. The broker issued, on April 12, 1974, a confirma- 
tion of sale listing the terms of sale as $3.00 per carton plus 35¢ per 
carton for cooling, f.o.b. 


4, On April 12, 1974, from a loading point in Arizona, complainant 
shipped the carload of lettuce to respondent at Buffalo, New York. 


5. Upon arrival of the carload of lettuce at Buffalo, New York, re- 
spondent had the lettuce inspected. The lettuce met good delivery 
standards on arrival and was accepted by respondent. 


6. On May 7, 1974, respondent remitted a check to complainant in the 
amount of $2,500.40 in payment for the lettuce. 


7. A formal complaint was filed on September 25, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The record shows that on or about April 12, 1974, complainant sold to 
respondent one carload of Bimbo brand lettuce at $3.00 per carton and 
35¢ per carton for cooling on an f.o.b. basis, the total invoice price 
being $3,564.40. Upon arrival at New York, respondent inspected and 
accepted the lettuce. However, respondent has remitted payment to 
complainant on the basis of $2.00 per carton rather than the agreed 
$3.00 per carton price. Complainant seeks to recover $1,064.00. 
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Respondent in its answer denies that it is liable for the balance of the 
purchase price and as an affirmative defense states that the purchase of 
the carload of lettuce was made in response to a guarantee by the com- 
plainant that respondent would make a profit from the resale of the car- 
load of lettuce. Respondent asserts that there was a recognized practice 
between complainant and respondent, whereby on a number of occasions 
complainant guaranteed to respondent, that respondent would make 
money on the resale of lettuce purchased by respondent from complain- 
ant. Respondent submitted an affidavit by Dan Garcia, the broker who 
negotiated the contract between the parties herein, stating that the 
complainant on the occasion in this transaction and on other occasions 
guaranteed to respondent that it would make money on the resale of let- 
tuce purchased by respondent from complainant. The broker admits that 
in the prior transactions a corrected confirmation of sale was issued with 
the permission of the complainant but states that no corrected confirma- 
tion was issued in this instance. 


Neither the confirmation of sale nor the invoice which was issued the 
day after the contract was entered into contained any reference to 
protection against loss or guarantee of profit. Respondent’s president, 
Jack L. DeCarlo, who negotiated the contract on behalf of respondent, 
stated in a letter to the Department which is attached as an exhibit to 
the report of investigation as follows: “The market had weak tendencies, 
therefore we agreed to a $3.00 f.o.b. price with protection at least 
through Monday’s market. Mr. Garcia related this to Mr. D’Orio (com- 
plainant’s employee). Mr. D’Orio did not consent to protection through 
Monday; however he did say through Mr. Garcia that this car would 
definitely make money for us; therefore no need for protection. We took 
this as a verbal contract.” In sworn statements admitted by the com- 
plainant Mr. D’Orio consistently denied making any guarantee that the 
respondent would not lose money or would make a profit in connection 
with the resale of the lettuce. Respondent has the burden of proving its 
affirmative defense. We conclude on the basis of all the evidence that 
respondent has not satisfied this burden by a preponderance of the 
evidence. 


Having accepted the carload of lettuce, respondent became liable to 
complainant for the total purchase price of $3,564.40. Respondent has 
paid complainant $2,500.40. There remains due and owing to complain- 
ant from respondent the sum of $1,064.00. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act, for which - 
reparation should be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,064.00, with interest thereon at the rate 
of 8 percent per annum from May 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,992) 


DOMINION CITRUS AND DRUGS LTD. v. FLORANCE DISTRIBUTING COM- 
PANY, INC. PACA Docket Nos. 2-3600. Decided March 15, 1976. 


Contracts — breach of — Contract terms — precooling prior to shipment — 
failure to observe — Damages — measure of for accepted goods — Reparation 


Where respondent breached the contracts in failing to precool the cabbage in issue in 
accordance with the terms thereof and such failure resulted in damages to 
complainant, the combined damages prayed for by the complainant in the amount of 
$990.92 is awarded complainant as reparation against respondent. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed timely complaints seeking reparation in the total amount of 
$990.92, allegedly representing the loss sustained as a result of respond- 
ent’s breach of contracts of sale covering two carloads of cabbage 
shipped to complainant in interstate commerce. 


Copies of the formal complaints and a copy of the Department’s report 
of investigation covering both complaints were served upon respondent, 
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and respondent filed answers thereto denying liability. A copy of the 
report of investigation was served upon complainant. The two actions 
have been consolidated. 


Since the amount of damages claimed does not exceed $3000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure complainant was 
given opportunity to file an opening statement but did not do so. Re- 
spondent did not file an answering statement and neither party filed a 
brief. Respondent filed a motion on September 3, 1975, after completion 
of the shortened procedure, to reopen the case for the submission of new 
evidence. This motion was served upon complainant and subsequently 
denied by the Presiding Officer for lack of good reason to reopen. 


FINDINGS OF FACT 


1. Complainant is a foreign corporation whose address is Ontario 
Food Terminal, Toronto 18, Canada. 


2. Respondent is a corporation whose address is 1630 South Soto 
Street, Los Angeles, California. At the times of the subject transactions 
respondent was licensed under the Act. 


3. On or about January 30, 1974, in the course of foreign commerce, 
respondent, by written contract, sold to complainant 920 cartons of cab- 
bage, at an agreed price of $1.50 per carton F.O.B., plus precooling 
charges of $276.00, plus $20.00 for a Ryan recording thermometer to be 
placed in the car by respondent. All amounts recited in the sales agree- 
ment were payable in U.S. funds. Shipment was scheduled for January 
31, 1974, in rail car No. PFE 352149 from Oxnard, California, to Toron- 
to, Canada. 


4. On or about February 1, 1974, in the course of foreign commerce, 
respondent, by written contract, sold to complainant 920 cartons of cab- 
bage, at an agreed price of $1.50 per carton F.O.B., plus precooling 
charges of $276.00, plus $20.00 for a Ryan recording thermometer to be 
placed in the car by respondent. All amounts recited in the sales agree- 
ment were payable in U.S. funds. Shipment was scheduled for February 
4, 1974, in rail car No. PFE 351561 from Oxnard, California, to Toronto, 
Canada. 


5. Both Shipments were made as agreed and on schedule except that 
neither load of cabbage was precooled as provided in the contracts of 
sale. 
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6. Complainant accepted the cabbage in rail car No. PFE 352149 and 
paid the full F.O.B. invoice price, including precooling charges, after un- 
successfully seeking a 25¢ per carton adjustment. 


7. Upon arrival in Toronto, rail car No. PFE 351561 was inspected by 
an Inspector from the Canadian Department of Agriculture with the 
following results in relevant part: 


“Market: Toronto, Ontario; Date: February 13, 14, 1974; Time: 10:00 a.m. 


Condition of Equipment: Mechanical unit operating. 


Condition of Produce: Decay average 7 percent; range: nil to 13 percent.” 


8. Complainant accepted the cabbage in rail car No. PFE 351561 but 
failed to pay respondent the invoice price. Complainant resold the cab- 
bage and received $1,512.50. 


9. The informal complaints were filed within nine months after ac- 
crual of the causes of action herein. 


CONCLUSIONS 


It is clear from the evidence herein that respondent failed to precool 
the two loads of cabbage prior to shipment to complainant in Toronto. 
Failure to precool the cabbage was a breach by respondent of the express 
terms of each of the sales contracts. 


Respondent’s failure to precool carload PFE 352149 resulted in no 
demonstrable damage to complainant other than payment of $276.00 
for a service which was never rendered. Respondent’s failure to precool 
the cabbage shipped in rail car PFE 351561, however, resulted in the ex- 
cessive decay of 7 percent average which occurred in that load. 


Respondent alleges that a two day delay in transit, occasioned by the 
railroad carrier, was responsible for the decay in carload PFE 351561 
and that complainant must bear the risk and burden of this loss under 
the F.O.B. provision of the contract. 


Assuming, without deciding, that rail car PFE 351561 did arrive at 
the contract destination 24 to 48 hours later than was provided in the 
carrier's schedule, the express agreement to precool the commodity is 
not automatically rendered inapplicable as the cause of the excessive 
decay. On the contrary, in order to render the precooling provision inap- 
plicable it must appear that some causal connection existed with respect 
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to the transit delay and the deterioration of the commodity noted at 
destination. See Ben Gatz Company v. Mutual Vegetable Sales, 28 A.D. 
1174 (1969); Stuart Packing Company, Inc. v. Raymond Heller Co., 21 
A.D. 960 (1962). Review of the Ryan tape record of car temperature 
shows that car temperatures fluctuated in gradual reduction within the 
72° to 40° F. range during the first three days of transit. This range is 
dangerously high and would not preserve but rather would tend to 
enhance decay of the commodity. This high temperature range over a 
three day period directly resulted from respondent’s failure to precool 
the produce. The temperature range during the alleged transit delay 
(which occurred, if at all, during the fourth and fifth days of transit) of 
from 41° to 32° F. was such that it would not contribute to any signifi- 
cant advance of the decay. 


Due to the nature of the damage (7 percent average decay, ranging up 
to 13 percent decay) it can hardly be said that a shipping delay of a max- 
imum of 48 hours at the temperatures maintained in the car could have 
made any substantial contribution to the deterioration of the cabbage in 
transit. We find, therefore, that respondent’s failure to precool the cab- 
bage in breach of the express contractual agreement was the cause of 
this decay in the cabbage. 


The measure of damages for breach of contract with regard to ac- 
cepted goods is the difference at the time and place of acceptance be- 
tween the value of the goods accepted and the value the goods would 
have had had they been as warranted. Maine Farmer’s Exchange, Inc. v. 
Leo Young, Inc., 27 A.D. 1326 (1968); Uniform Commercial Code, 
§ 2-714. The value of the goods accepted may be fixed as the gross pro- 
ceeds obtained on prompt and proper resale less expenses caused by the 
breach. The gross proceeds of the resale were $1,512.50. There were no 
expenses which are attributable to the breach. The value of the goods 
had they been as warranted may be fixed at their market price at the 
time and place of acceptance. The Canadian Department of Agriculture, 
Fruit and Vegetable Division, has indicated that from February 12 
through 15 the market price in Toronto for California cabbage ranged 
from $4.00 to $4.25. Taking the lower figure of $4.00 per carton and 
converting to U.S. funds gives the cabbage as warranted a value of 
$3,753.60. For the purpose of this conversion official notice is taken of 
the fact that at the time of these transactions one Canadian Dollar was 
equal in exchange to $1.02 U.S. funds. The difference between these two 
figures, i.e., market price minus resale price, or $2,241.10 is the amount 
of complainant’s damages for this carload. Complainant accepted the 
produce and therefore became liable for the contract price of $1,703.60 
from which we must substract $276.00 for precooling not performed, 
leaving a balance of $1,427.60. This amount is subtracted from com- 
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plainant’s damages on the transaction leaving $813.50. The total 
amount due complainant on the secondtransaction is therefore $813.50. 


With respect to rail car PFE 352149 complainant should be refunded 
the precooling charge paid of $276.00. 


Complainant’s combined damages on the two complaints are equal to 
$1,089.50, however, recovery must be limited to the aggregate prayers 
of the consolidated complaints. Therefore, complainant is entitled to 
$990.92. Respondent’s failure to pay complainant this amount is a viola- 
tion of section 2 of the Act for which reparation should be awarded with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $990.92, with interest thereon at the rate of 
8 percent per annum-from March 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,993) 


HANSEN FRUIT AND COLD STORAGE COMPANY, INC. v. BIG D BROKERAGE 
COMPANY, INC. PACA Docket No. 2-3964. Decided March 19, 1976. 


Order denying petition to reopen and Reinstating prior order 


Complainant pro se. 
Richard Petronella, Houston TX, for respondent. 
Bill Bingham, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued against respondent on November 4, 1975, for failure to file 
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an answer in this matter. On November 17, 1975, respondent’s attorney 
filed a petition to reopen after default along with a proposed answer in 
accordance with section 47.24(a) of the Rules of Practice under the Act 
(7 CFR Part 47.24(a)). As a result, a stay order was issued on December 
3, 1975, and the petition and proposed answer were served upon com- 
plainant which was given an opportunity to file objections thereto. 
Complainant did not file objections to the petition. Upon review of the 
documents in the case we are of the opinion that the petition to reopen 
after default should be denied and the prior default order reinstated 
because of respondent’s failure to deny liability in its proposed answer. 


Accordingly, the petition to reopen after default is denied; the stay 
order of December 3, 1975, is vacated; and the default order of Novem- 
ber 4, 1975, is reinstated with the exception that, the time for payment 
of the reparation awarded therein shall be within 30 days from the date 
of this order. 


Copies of this order shall be served upon the parties. 


(No. 16,994) 


VUKASOVICH, INC. v. BIG D BROKERAGE COMPANY, INC. PACA Docket 
No. 2-3916. Decided March 19, 1976. 


Order denying petition to reopen and Reinstating prior order 
Complainant pro se. 


Richard Petronella, Houston, TX, for respondent. 
Bill Bingham, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued against respondent on October 14, 1975, for failure to file an 
answer in this matter. On November 17, 1975, respondent’s attorney 
filed a petition to reopen after default along with a proposed answer in 
accordance with section 47.24(a) of the Rules of Practice under the Act 
(7 CFR Part 47.24(a)). As a result, a stay order was issued on November 
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19, 1975, and the petition and proposed answer were served upon com- 
plainant which was given an opportunity to file objections thereto. 
Complainant filed objections on December 31, 1975 setting forth 
reasons why it felt the petition should be denied. Upon a review of the 
documents in the case we are of the opinion that the petition to reopen 
after default should be denied and the prior order reinstated because of 
respondent’s failure to deny liability in its proposed answer. 


Accordingly, the petition to reopen after default is denied; the stay 
order of November 19, 1975, is vacated; and the default order of October 
14, 1975, is reinstated with the exception that, the time for payment of 
the reparation awarded therein shall be within 30 days from the date of 
this order. 


Copies of this order shall be served upon the parties. 


(No. 16,995) 


FARMERS POTATO DISTRIBUTING CO., INC. v. Nu-WAY FooD PRODUCTS, 
Inc. PACA Docket No. 2-3764. Decided March 22, 1976. 


Contract — failure to prove breach of — Reparation 


Where respondent accepted the potatoes in issue and failed to sustain its burden of proof of 
a breach of contract by complainant with resulting damages to respondent, respond- 
ent is liable to complainant for the agreed purchase price thereof in the amount of 
$2,179.80 for which reparation is awarded. 


Complainant pro se. 
Everett A. Petronio, Cranston, RI, for respondent. 
Rodger Weiner, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $2,179.80, in connection with a shipment of 
potatoes in interstate commerce. 


A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to the complainant. A copy of 
the report of investigation prepared by the Department was served upon 
each of the parties. 


Since the amount of damages claimed in the complaint does not exceed 
$3,000, the shortened procedure provided by section 47.20 of the Rules 
of Practice (7 CFR 47.20) is applicable. Pursuant to that procedure the 
parties were given the opportunity to file further evidence in the form of 
verified statements, but failed to do so. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Farmers Potato Distributing Co., Inc., is a corpora- 
tion whose address is 2308 Narrow Street, Chesapeake Street, Virginia. 


2. Respondent, Nu-Way Food Products, Inc., is a corporation whose 
address is 6 Bucklin Street, Providence, Rhode Island. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. On or about July 12, 1974, in the course of interstate commerce, 
complainant sold and shipped to respondent a truck load of potatoes 
which was received, accepted and unloaded by respondent. Respondent 
was invoiced for said load at the agreed purchase price of $2,179.80, but 
failed to remit payment in any amount to plaintiff. 


4. A formal complainant was filed on November 4, 1974, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges in its formal complaint that it sold the load of 
potatoes to Nu-Way Food Products, Inc., on July 12, 1974, and that the 
potatoes were received and accepted by respondent without irregularity 
or notice of protest or dissatisfaction. In support of its contention, com- 
plainant filed copies of its invoice for said shipment. 


Respondent denies liability for the invoice price of $2,179.80, or any 
other amount based on its allegations that the potatoes were unfit for 
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human consumption and that they were delivered with blue spots there- 
on and suffered from the smell of vinegar. Respondent alleges that com- 
plainant was promptly contacted and notified of the alleged deficiencies 
in the shipment and that complainant requested Nu-Way “do them a 
favor” and unload the shipment. Respondent further alleges that the 
shipment was unloaded and later inspected and dumped according to the 
directive of an inspector of the State Health Department, John Rosita. 


Gaspar Battaglia, Jr., President of complainant corporation, asserted 
in the complaint that no contact or notice of the load’s alleged deficien- 
cies was received from respondent until several months after the time of 
the transaction. 


Based on the evidence presented in the record we find that the load of 
potatoes was shipped by complainant and received and accepted by re- 
spondent pursuant to the agreement between the parties. The burden of 
proof therefore falls upon respondent to show by a preponderance of the 
evidence a breach of contract by complainant and any resulting dam- 
ages. Sonny Ridge Farms v. Edward Dilatush & Co., Inc., 30 A.D. 961 
(1971). 


Respondent’s answer alleges that: the commodity received was 
covered with blue spots and had a vinegar odor; respondent contacted 
the complainant to register their discontent with the potatoes; and an in- 
spection of the potatoes was requested of and subsequently executed by 
the Health Department in the presence of the firm’s Secretary. 


In further support of its position respondent offered two statements 
which were included as exhibits to the Department’s report of investiga- 
tion and which were neither verified nor dated. The first of these state- 
ments purports to have been executed by respondent’s garbage collector 
and merely states that the declarant was requested by the Health De- 
partment, on July 12, 1974, to load a blue spotted shipment of potatoes 
smelling of vinegar on his truck at respondent’s place of business and 
dump them. The second statement purports to have been made by John 
Rosita, Health Inspector, who claims therein to have observed the gar- 
bage collector remove a load of potatoes from the premises of respondent 
because they were “beyond processes”. The statement concludes by say- 
ing that the subject potatoes were those purchased by respondent from 
complainant. 


Respondent relies completely upon the answer executed by its Secre- 
tary and the two unverified and undated statements described above, for 
the purpose of meeting its burden of proof on the issue of whether com- 
plainant breached its sales contract due to the failure of the potatoes to 
make good delivery. 
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We find that complainant has clearly shown its compliance with the 
terms of its agreement with respondent. Based on a careful review of the 
record we also find that respondent has failed to meet the burden of 
proof required for a showing of a breach of contract by complainant. Ac- 
cordingly, respondent’s failure to pay the $2,179.80 claimed by com- 
plainant is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Within thirty days from the date of this order respondent, Nu-Way 
Foods, Inc., shall pay to complainant, as reparation, $2,179.80 with in- 
terest thereon at the rate of eight percent per annum from August 1, 
1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 16,996) 


WASHBURN POTATO CoO. v. VIRGINIA WHOLESALE Co. PACA Docket No. 
2-3872. Decided March 26, 1976. 


Contract — breach of — Rejection with reasonable cause — Dismissal 


Where time was of the essence with respect to the potatoes in issue, complainant breached 
the contract in failing to observe the date of shipment agreed to under the terms of 
the contract as found herein. Respondent’s rejection of said potatoes was with 
reasonable cause, and the complaint is dismissed. 


Complainant pro se. 
C. B. Flannagan, Bristol, VA, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,300 in connection with a trans- 
action involving a truckload of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complain- 
ant. 





Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure, complainant filed 
an opening statement. Respondent was given the opportunity to file an 
answering statement but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 





1. Complainant, Washburn Potato Co., is a corporation whose address 
is P.O. Box 58, Washburn, Maine. 


2. Respondent, Virginia Wholesale Co., is a corporation whose ad- 
dress is P.O. Box 430, Appalachia, Virginia. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 


3. On August 8, 1974, in the course of interstate commerce, 
complainant sold to respondent 800 50-pound bags of Blue Tag Certified 
Maine Kennebec potatoes, for shipment on March 10, 1975, at an agreed 
contract price of $5.50 per hundredweight, f.o.b. Presque Isle, Maine. 


4. The contract was negotiated by a broker, Consolidated Brokerage 
Co., Inc., Bluefield, West Virginia, which issued its memorandum on the 
date of sale, August 8, 1974. 


5. The potatoes involved herein were loaded and shipped by com- 
plainant out of Fort Fairfield, Maine, at approximately midday on 
March 11, 1975, by truck, license No. Pennsylvania TF 18672, driven by 
Harry Thompson. The shipment arrived at respondent’s place of busi- 
ness in Appalachia, Virginia, on March 17, 1975, and was rejected by re- 
spondent for late delivery on that date. Complainant subsequently 
diverted the potatoes to a third party for disposition. 


6. The formal complaint was filed on March 31, 1975, which was 
within nine months after the alleged cause of action herein accrued. 
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CONCLUSIONS 


The parties agree that in the contract of sale negotiated on August 8, 
1974, the potatoes covered by that contract were to be shipped by com- 
plainant to respondent on March 10, 1975. The parties likewise agree 
that the potatoes were not shipped on this date, but at a later time. 
Complainant takes the position that the potatoes were shipped on the 
afternoon of March 11, while respondent contends that the shipment 
was made on March 12. 


Complainant relies on the unverified statement of its supplier, Reed 
Farms, Inc., which states that its records showed that the loading of 
these potatoes onto the truck at Fort Fairfield, Maine, was completed on 
March 11, 1975. The truck broker, Gateway Dispatch, Inc., submitted a 
sworn statement to the effect that the truckload of tubers left Houlton, 
Maine (which is some miles south of Fort Fairfield) at approximately 
2:00 p.m. on March 11, 1975. In an unsworn, undated statement, the 
truck driver, Harry Thompson, certified that the potatoes were loaded 
onto the truck on March 12, 1975. 


We do not know the date on which the truck driver Thompson drew up 
his statement. Neither do we know whether he relied on anything other 


than memory concerning the date this shipment was loaded. If there was 
a substantial lapse of time between the event of making the memoran- 
dum and the date of loading, and if Thompson was relying entirely on 
his memory in this matter, it would appear that there would be a good 
chance for error here. The same might be said for Gateway’s statement: 
They do not say that it was based upon their records. In view of the 
precise time (approximately 2:00 p.m. on March 11) which they include 
in their statement, and since they are a business firm, we would infer 
that their statement was based on information contained in their 
records. Reed Farms is unequivocal in the matter: They state clearly that 
their records are the source of their statement. On the whole, we con- 
clude that a preponderance of the evidence indicates that the potatoes 
were loaded and shipped on March 11, in the early afternoon. 


As we have said earlier in these conclusions, shipment by complainant 
was to have been made on March 10, under the terms of its contract with 
respondent, and its failure to observe this provision was a breach of the 
contract. However, the question arises: Was time of the essence in this 
contract, so that a day’s delay in shipping was a breach substantial 
enough to allow respondent to reject? 


It is to be noted that all the terms of the contract of sale executed on 
August 8, 1974, were precise and unequivocal, including the date of 
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shipment. This date, March 10, 1975, was not modified or qualified by 
any words or phrases such as “approximately” or “on or about”. Re- 
spondent’s evidence, that the late arrival of the tubers in Virginia caused 
multiple cancellation of purchases by its customers, has not been effec- 
tively rebutted by complainant. We conclude that time was of the 
essence. 


On reviewing all the evidence before us, we are of the opinion that re- 
spondent’s rejection was not without reasonable cause. We conclude, 
therefore, that no violation of section 2 of the Act by respondent has 
been established, and the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


DISMISSAL — WITHDRAWAL OF APPLICATION 


(No. 16,997) 
In re RAM’S PRODUCE & MELON GARDEN. PACA Docket No. 2-4061. In 


order issued March 5, 1976, by John A. Campbell, Administrative 
Law Judge. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 16,998) 


MEYER TOMATOES v. SHIPPERS SERVICE COMPANY, INC. PACA Docket 
No. 2-3926. In order issued March 8, 1976, by Donald A. Campbell, 
Judicial Officer. 
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(No. 16,999) 


CARL JOSEPH MAGGIO, INC. v. LAMANTIA BROS. ARRIGO Co., INC. PACA 
Docket No. 2-3673. In order issued March 25, 1976, by Donald A. 
Campbell, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 17,000) 


SENINI ARIZONA, INC. v. BIG “D” BROKERAGE COMPANY, INC. PACA 
Docket No. 2-4007. Reparation of $3,374.00 with 8 percent interest 
from June 1, 1975, awarded complainant against respondent in 
order issued March 8, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


REPARATION AWARDED — DEFAULT ORDER 


(No. 17,001) 


DE BRUYN PRODUCE Co. v. THE GILBERT BROKERAGE Co. PACA Docket 
No. 2-4082. Reparation of $1,135.75 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in 
order issued March 3, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,002) 


GREEN VALLEY FARMS v. LARRY MISKELL Co., and/or M. J. M. PRODUCE 
EXCHANGE. PACA Docket No. 2-4079. Reparation of $415.00 with 
8 percent interest from April 1, 1975, awarded complainant 
against respondent in order issued March 3, 1976, by Donald A. 
Campbell, Judicial Officer. 




































MISCELLANEOUS 
Cite as 35 A.D. 347 


(No. 17,003) 






KAPLAN’S FRUIT & PRODUCE CoO., INC. v. MARK A. JONES, d/b/a HARTMAN 
FRuIT & PRODUCE. PACA Docket No. 2-4083. Reparation of 
$400.75 with 8 percent interest from June 1, 1975, awarded com- 
plainant against respondent in order issued March 3, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,004) 






KENNETH NEW SONS PRODUCE Co., INC. v. CALVIN O. STOCKLI, d/b/a 
VALLEY Foops. PACA Docket No. 2-4081. Reparation of $3,000.59 
with 8 percent interest from August 1, 1975, awarded complainant 
against respondent in order issued March 3, 1976, by Donald A. 
Campbell, Judicial Officer. = 


(No. 17,005) 






TROPICANA TRADING CORPORATION v. YELLOGOLD BANANA COMPANY. 
PACA Docket No. 2-4080. Reparation of $6,224.75 with 8 percent 
interest from June 1, 1975, awarded complainant against respond- 
ent in order issued March 3, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,006) 






GROWERS EXCHANGE, INC. v. GORDON’S, INC. PACA Docket No. 2-4102. 

Reparation of $2,754.70 with 8 percent interest from October 1, 
1975, awarded complainant against respondent in order issued 
March 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,007) 






INTER HARVEST, INC. v. GORDON’S, INC. PACA Docket No. 2-4103. 
Reparation of $710.00 with 8 percent interest from October 1, 


1975, awarded complainant against respondent in order issued 
March 4, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,008) 


J-B DISTRIBUTING Co. v. GORDON’S, INC. PACA Docket No. 2-4104. 
Reparation of $2,392.50 with 8 percent interest from November 1, 
1975, awarded complainant against respondent in order issued 
March 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,009) 


LANPHIER FARMS, INC. v. AMERICAN POTATO COMPANY. PACA Docket 
No. 2-4109. Reparation of $2,137.50 with 8 percent interest from 
March 1, 1975, awarded complainant against respondent in order 
issued March 4, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,010) 


Six L’S PACKING COMPANY, INC. v. LEON W. BUNCE d/b/a TAR HEEL 
TOMATO COMPANY. PACA Docket No. 2-4110. Reparation of 
$3,186.48 with 8 percent interest from March 1, 1975, awarded 
complainant against respondent in order issued March 4, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,011) 


VIRGINIA FRUIT SALES SERVICE, INC. v. CUSTOM PACKING LTD. PACA 
Docket No. 2-4108. Reparation of $400.00 with 8 percent interest 
from May 1, 1975, awarded complainant against respondent in 
order issued March 4, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,012) 


ALFRED LAGRANGE INC. v. THE GILBERT BROKERAGE CO. PACA Docket 
No. 2-4093. Reparation of $492.50 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in 
order issued March 5, 1976, by Donald A. Campbell, Judicial 
Officer. 
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(No. 17,013) 


LOUIE PRODUCE COMPANY v. GORDON’S, INC. PACA Docket No. 2-4098. 
Reparation of $8,890.14 with 8 percent interest from October 1, 
1975, awarded complainant against respondent in order issued 
March 5, 1976 by Donald A. Campbell, Judicial Officer. 


(No. 17,014) 


MERRILL FARMS v. GORDON’S, INC. PACA Docket No. 2-4094. Reparation 
of $2,684.50 with 8 percent interest from November 1, 1975, 
awarded complainant against respondent in order issued March 5, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,015) 


NASH-DE CAMP COMPANY v. GORDON’S, INC. PACA Docket No. 2-4100. 
Reparation of $1,070.00 with 8 percent interest from October 1, 
1975, awarded complainant against respondent in order issued 
March 5, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,016) 


R. T. ENGLUND COMPANY v. GORDON’S, INC. PACA Docket No. 2-4101. 
Reparation of $2,123.00 with 8 percent interest from October 1, 
1975, awarded complainant against respondent in order issued 
March 5, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,017) 


RALPH CHAPMAN SAMSEL, d/b/a RALPH SAMSEL COMPANY v. GORDON’S, 
Inc. PACA Docket No. 2-4099. Reparation of $2,276.00 with 8 per- 
cent interest from October 1, 1975, awarded complainant against 
respondent in order issued March 5, 1976, by Donald A. Campbell, 
Judicial Officer. 
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(No. 17,018) 





CROWN SALES COMPANY, INC. v. BIG D BROKERAGE Co., INC. PACA 
Docket No. 2-4112. Reparation of $6,547.50 with 8 percent interest 
from February 1, 1975, awarded complainant against respondent 
in order issued March 8, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,019) 


DIXON ToM-A-TOE Cos., INC. v. WILLIAM NORMAN DIPPEL, d/b/a DIPPEL 
PRODUCE. PACA Docket No. 2-4111. Reparation of $897.25 with 8 
percent interest from September 1, 1975, awarded complainant 
against respondent in order issued March 8, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,020) 


ALFRED LAGRANGE, INC. v. THE GILBERT BROKERAGE Co. PACA Docket 
No. 2-4116. Reparation of $535.00 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in 
order issued March 9, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,021) 


ALFRED LAGRANGE, INC. v. THE GILBERT BROKERAGE Co. PACA Docket 
No. 2-4117. Reparation of $5,856.25 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in 
order issued March 9, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,022) 


VALLEY ONIONS, INC. v. THE GILBERT BROKERAGE Co. PACA Docket No. 
2-4119. Reparation of $1,380.00 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued March 9, 1976, by Donald A. Campbell, Judicial Officer. 








or 
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(No. 17,023) 


VICTOR FRUIT GROWERS, INC. v. THE GILBERT BROKERAGE Co. PACA 
Docket No. 2-4118. Reparation of $450.00 with 8 percent interest 
from October 1, 1975, awarded complainant against respondent in 
order issued March 9, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,024) 


Cy-LOU FARMS PRODUCE DIVISION v. LARRY MISKELL Co. PACA Docket 
No. 2-4089. Reparation of $750.00 with 8 percent interest from Oc- 
tober 1, 1974, awarded complainant against respondent in order 
issued March 10, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,025) 


Cy-Lou FARMS PRODUCE DIVISION v. LARRY MISKELL Co. PACA Docket 
No. 2-4090. Reparation of $1,219.60 with 8 percent interest from 
October 1, 1974, awarded complainant against respondent in order 
issued March 10, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,026) 


D. R. (BUD) SHAFFER, INC. v. THE GILBERT BROKERAGE CO. PACA Docket 
No. 2-4087. Reparation of $3,622.01 with 8 percent interest from 
July 1, 1975, awarded complainant against respondent in order 
issued March 10, 1976, by Donald A. Campbell, Judicial Officer. 


F. H. DICKS v. JOHN A. SCHIANO PRODUCE Co., INc. PACA Docket No. 
2-4091. Reparation of $20,588.14 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued March 10, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,028) 


O. N. JACKSON, d/b/a (TIP) JACKSON FARMS v. KENNETH STOUT PRODUCE, 
Inc. PACA Docket No. 2-4088. Reparation of $8,490.05 with 8 per- 
cent interest from August 1, 1975, awarded complainant against 
respondent in order issued March 10, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,029) 


MAINE PACKERS, INC. v. COLONY FOOD PRODUCTS, INC. PACA Docket No. 
2-4092. Reparation of $18,649.45 with 8 percent interest from 
November 1, 1975, awarded complainant against respondent in 
order issued March 10, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,030) 


DAVE WALSH Co., INC. v. KENNETH STOUT PRODUCE, INC. PACA Docket 
No. 2-4121. Reparation of $743.70 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued March 22, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,031) 


MEL FINERMAN COMPANY, INC. v. GORDON’S, INC. PACA Docket No. 
2-4120. Reparation of $9,740.06 with 8 percent interest from 
November 1, 1975, awarded complainant against respondent in 
order issued March 22, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,032) 


MENDELSON-ZELLER Co., INC. v. PYRAMID PRODUCE. PACA Docket No. 
2-4124. Reparation of $1,021.50 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued March 22, 1976, by Donald A. Campbell, Judicial Officer. 


MISCELLANEOUS 353 
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(No. 17,033) 


ROBERT HURLEY, d/b/a ROBERT HURLEY POTATOE CO. v. DIMATTEO 
PRODUCE, INC. PACA Docket No. 2-4125. Reparation of $4,712.50 
with 8 percent interest from June 1, 1975, awarded complainant 
against respondent in order issued March 22, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,034) 


TEXAS CITRUS EXCHANGE v. KENNETH STOUT PRODUCE, INC. PACA 
Docket No. 2-4122. Reparation of $1,527.50 with 8 percent interest 
from April 1, 1975, awarded complainant against respondent in 
order issued March 22, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,035) 


GARDEN STATE FARMS, INC. v. RACETRACK PRODUCE, INC. PACA Docket 
No. 2-4150. Reparation of $1,908.75 with 8 percent interest from 
June 1, 1975, awarded complainant against respondent in order 
issued March 


(No. 17,036) 


GUASAVE PRODUCE, INC. v. S & S TOMATO Co. PACA Docket No. 2-4151. 
Reparation of $5,870.00 with 8 percent interest from June 1, 1975, 
awarded complainant against respondent in order issued March 23, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,037) 


HERMAN J. HEIDRICH & SONS v. CHEROKEE PRODUCE, INC. PACA Docket 
No. 2-4149. Reparation of $1,990.56 with 8 percent interest from 
November 1, 1975, awarded complainant against respondent in 
order issued March 23, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 
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(No. 17,038) 









MAINE FARMERS EXCHANGE v. JOHN A. SCHIANO PRODUCE Co., INC. 
PACA Docket No. 2-4152. Reparation of $1,800.00 with 8 percent 
interest from June 1, 1975, awarded complainant against respond- 
ent in order issued March 23, 1976, by Donald A. Campbell, 
Judicial Officer. 









(No. 17,039) 









PAM PAK DISTRIBUTORS, INC. v. TRUE BLUE FRUIT MARKET, INC. PACA 
Docket No. 2-4153. Reparation of $3,191.50 with 8 percent interest 
from October 1, 1975, awarded complainant against respondent in 
order issued March 23, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 









(No. 17,040) 









BROSTOFF AND CELLE v. DARSEL FRANKLIN, d/b/a PYRAMID PRODUCE. 
PACA Docket No. 2-4128. Reparation of $2,900.50 with 8 percent 
interest from October 1, 1975, awarded complainant against re- 
spondent in order issued March 25, 1976, by Donald A. Campbell, 
Judicial Officer. 









(No. 17,041) 









JOSEPH MERCURIO PRODUCE CorP. v. VALLEY Foops. PACA Docket No. 

2-4129. Reparation of $837.27 with 8 percent interest from May 1, 
1975, awarded complainant against respondent in order issued 
March 25, 1976, by Donald A. Campbell, Judicial Officer. 








(No. 17,042) 









NICK DELIS COMPANY, INC. v. JACK WALKER, d/b/a HILL TOP FARMS. 
PACA Docket No. 2-4130. Reparation of $4,250.00 with 8 percent 
interest from June 1, 1975, awarded complainant against respond- 
ent in order issued March 25, 1976, by Donald A. Campbell, 
Judicial Officer. 














MISCELLANEOUS 
Cite as 35 A.D. 355 


(No. 17,043) 


W. C. GARDEN FRESH, INC. v. B. T. CRONE PROD., INC. PACA Docket No. 
2-4131. Reparation of $937.20 with 8 percent interest from July 1, 
1975, awarded complainant against respondent in order issued 
March 25, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,044) 


DAVE WALSH COMPANY OF SALINAS, INC. v. THE GILBERT BROKERAGE 
Co. PACA Docket No. 2-4142. Reparation of $8,851.87 with 8 per- 
cent interest from August 1, 1975, awarded complainant against 
respondent in order issued March 26, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,045) 


HEBB & HENDRIX, INC. v. TOMGIRL TOMATOE PACKING OF MIAMI, INC. 
PACA Docket No. 2-4139. Reparation of $500.00 with 8 percent in- 
terest from August 1, 1975, awarded complainant against respond- 
ent in order issued March 26, 1976, by Donald A. Campbell, 


Judicial Officer. 


(No. 17,046) 


RUSS MATTHEWS MARKETING SERVICE v. THE GILBERT BROKERAGE CO. 
PACA Docket No. 2-4156. Reparation of $9,740.70 with 8 percent 
interest from September 1, 1975, awarded complainant against 
respondent in order issued March 26, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,047) 


PAUL L. SINCLAIR, d/b/a TENNESSEE MOUNTAIN GROWERS v. TOMGIRL 
TOMATOE PACKING OF MIAMI, INC. PACA Docket No. 2-4140. 
Reparation of $3,918.50 with 8 percent interest from October 1, 
1975, awarded complainant against respondent in order issued 
March 26, 1976, by Donald A. Campbell, Judicial Officer. 











PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
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(No. 17,048) 


CALVIN C. MEYERS, t/a MAGNOLIA ACRES SALES Co. v. JOHN A. SCHIANO 
PRODUCE Co., INC. PACA Docket No. 2-4132. Reparation of 
$7,131.75 with 8 percent interest from September 1, 1975, 
awarded complainant against respondent in order issued March 29, 
1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,049) 


ROY RUCKER PRODUCE v. KENNETH STOUT PRODUCE, INC. PACA Docket 
No. 2-4157. Reparation of $7,337.15 with 8 percent interest from 
July 1, 1975, awarded complainant against respondent in order 
issued March 29, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,050) 


TAMOUZIAN BROTHERS, INC. v. GORDON’S, INC. PACA Docket No. 2-4158. 
Reparation of $2,593.75 with 8 percent interest from September 1, 
1975, awarded complainant against respondent in order issued 
March 29, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,051) 


GARDEN STATE FARMS, INC. v. BRUCE M. FELDMAN, d/b/a BRUCE M. 
FELDMAN FOooD SALES. PACA Docket No. 2-4143. Reparation of 
$618.00 with 8 percent interest from September 1, 1975, awarded 
complainant against respondent in order issued March 30, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,052) 


PAPST ROBBINS, INC. v. ALVIE R. TRAMMELL, d/b/a OZARK POTATO Co. 
PACA Docket No. 2-4141. Reparation of $4,920.00 with 8 percent 
interest from December 1, 1975, awarded complainant against 
respondent in order issued March 30, 1976, by Donald A. Campbell, 
Judicial Officer. 
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